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No. 13,452 


APPELLANTS* STATEMENT 
OF QUESTIONS PRESENTED 


One of the questions is: Does the District of Columbia Code pro¬ 
vision creating the Zoning Commission and giving it its power, grant it 
the right to fix minimum lot sizes where such power is not expressly 
granted? 

Another question will be: May an arbitrary minimum lot size be 
enforced as a zoning regulation where it has no relationship to the public 
health, safety, etc. ? 

Another question will be: Where a zoning regulation fixing a mini¬ 
mum lot size is arbitrarily applied to the economic loss of the owner, will 
the Court declare such regulation as to such lot or lots void? 

Another question will be: Where a lot is 10 square feet short of the 
minimum requirement of the zoning regulation, but where such 10 square 
feet is ’’public parking, ” is the application of the zoning regulation to 
this lot a legal one, or is it void? 

Another question will be: Where a lot is formed by the junction 
of two avenues and is triangular in shape; and does not have the required 
square footage called for by a zoning regulation, may the ’’public parking” 
fronting on such lot, and not to be built on, create an exception to the 
zoning regulation on the grounds that no possibility of public health and 
safety could be involved as far as that lot is concerned? 


m 
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a:ppeal from the united states district court 

FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The Appellants brought suit by their complaint asserting that they 
had acquired certain unimproved real estate in the District of Columbia 
and that the promulgation of an order by the Appellees had adversely af¬ 
fected their use of the property, and that the order promulgated had 
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deprived them of their property in violation of the Fifth Amendment, 
and the Fourteenth Amendment, Section 1, of the Constitution of the 
United States. They further asserted that the order promulgated by the 
Appellees bore no relation to the public health, safety, morals, con¬ 
venience or general welfare; that the order was arbitrary, unreason¬ 
able and capricious. 

The Appellants further claimed that they had exhausted all the 
remedies provided for in the enabling statute and that the Board which 
had been set up under the Act to grant exceptions to the enforcement of 
the provisions of the order had arbitrarily and unreasonably withheld 
relief from the Appellants. Appellants sought an adjudication by the 
court holding that, insofar as the zoning order applied to these lots, it 
was void and ineffective. 

To this complaint the Appellees filed a motion to dismiss or, in 
the alternative, a motion for summary judgment, as well as an answer 
generally denying the allegations of the complaint. The court, after a 
hearing, granted summary judgment, and judgment was entered for the 
Appellees; and it is from this judgment that the Appellants appeal. 

This Court has jurisdiction of the appeal under Title 28, U.S. Code, 
Sections 1291 and 1292. 

STATEMENT OF CASE 

Some years ago the Congress of the United States, acting as a legis¬ 
lature for the District of Columbia, created the Zoning Commission, named 
Appellees herein, and gave its members the power to regulate the loca¬ 
tion, height, bulk and number of stories and sizes of buildings and other 
structures; and also gave the Commission the power to determine the 
percentage of each lot which could be occupied and the sizes of the yards, 
courts and other open spaces; and generally gave it the power to determine 
the uses of buildings and to regulate the density of population; and gave 



to the said Commission power to promulgate regulations dealing with the 
erection, construction, reconstruction, alteration, conversion, mainte¬ 
nance and uses of land. Other powers not pertinent herein were given. 

On June 9, 1955, the Appellants herein entered into a contract to 
acquire the land fronting on Cathedral Avenue and Arizona Avenue, in 
Square 1439, in the City of Washington, District of Columbia. Said 
land at that time was zoned "Residential A, M and at the time of such 
contracting for the property the land was suitable for the erection of 
single, residential dwellings without restriction as to the minimum size 
of a lot, but it was restricted as to the area to be built upon and the space 
between said dwellings. The Appellants had planned the erection of six 
dwellings on the portion of said land fronting on Cathedral Avenue at the 
intersection with Arizona Avenue. Because of delays in the settlement 
on said purchase the actual conveyance of said property was not made 
to the Appellants until October 12, 1955. The following month, and prior 
to the promulgation of the order herein complained of, this particular 
portion of the property was subdivided into six building lots. 

During the month of November, 1955, a hearing was held on the 
proposed regulation, and by order dated December 7th, promulgated on 
the 8th of that month, the Appellees herein changed the existing regula¬ 
tions so as to require these Appellants to build on a lot with a minimum 
width of 50 feet and with a minimum lot area of 5,000 square feet. 

Some time before there had been created a Board of Zoning Adjust¬ 
ment for the District of Columbia whose power and duty, among others, 
was to grant special exceptions or variances from the zoning regulations 
under circumstances which would have created an unfair condition unless 
such exception or variance were allowed; and it therefore became neces¬ 
sary, in order to fully explore the possibility of using the property in a 
proper manner, to apply to this Board of Zoning Adjustment, and such 
application was made as Appeal No. 4362, on January 24, 1956, at which 
time the plans which had been filed prior thereto were submitted, on lots 
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with a width of 41 feet by 100 feet in depth. A hearing was held on this 
application for variance, and as a result thereof the Board of Zoning Ad¬ 
justment denied the request of the Appellants. They then, in order to avoid 
the litigation now being pursued, prepared a new plan of subdivision in 
which three of the lots were 50 feet wide by 100 feet deep; and one of the 
lots was 50 feet wide, by 100 feet on one side and 91 feet on the other, 
thus being 10 square feet short of the minimum lot size. The fact was 
that this 10 square foot area was owned by the District of Columbia and 
was what is known as ’’public parking. " In other words, it could not be 
built on or used by anyone. The fifth lot had a frontage on Cathedral 
Avenue of 79.26 feet, with a 91 foot depth on one side and a 120 foot 
depth on the other, it being a triangle containing more than 3600 square 
feet. In front of this lot was an area designated "public parking" (but not 
for the use of vehicles). This "public parking" was between the portion 
to be used as the sidewalk and the building; and on the 120 foot front along 
Arizona Avenue and between the sidewalk and the line of this lot was a 28 
foot "public parking" space upon which no one could build, thus leaving 
more unused space than required under the regulation. 

The newly proposed subdivision or plat was filed with the Board of 
Zoning Adjustment, although through error the submitted plan showed 
only a 74.26 foot frontage instead of the actual frontage of 79.26 feet. 

It also showed less square footage than actually was present. This cor¬ 
rection, however, was called to the Board’s attention. 

This petition for rehearing was denied and the Appellants, being 
faced with a terrific economic loss, brought this action asserting that 
the regulation promulgated on December 8, 1955, had no real relation 
to the public health, safety or morals and was, insofar as this property 
was concerned, void. 
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STATUTES INVOLVED 

Sec. 5—413 [25:531]. Zoning regulations to be made by 
Zoning Commission—Uniformity. 

To promote the health, safety, morals, convenience, order, pros¬ 
perity, or general welfare of the District of Columbia and its planning 
and orderly development as the national capital, the Zoning Commission 
created by section 5—412, is hereby empowered, in accordance with the 
conditions and procedures specified in sections 5—413 to 5—428, to regu¬ 
late the location, height, bulk, number of stories and size of buildings 
and other structures, the percentage of lot which may be occupied, the 
sizes of yards, courts, and other open spaces, the density of population, 
and the uses of buildings, structures, and land for trade, industry, 
residence, recreation, public activities, or other purposes; and for the 
purpose of such regulation said commission may divide the District of 
Columbia into districts or zones of such number, shape, and area as said 
Zoning Commission may determine, and within such districts may regu¬ 
late the erection, construction, reconstruction, alteration, conversion, 
maintenance, and uses of land. The said Zoning Commission shall also 
have power to promulgate regulations to require, with respect to build¬ 
ings erected subsequent to the promulgation of such regulations, that 
facilities be provided and maintained either on the same lot with any 
such building, or on the same lot with any such building or elsewhere, 
for the parking of automobiles and motor vehicles of the owners, occu¬ 
pants, tenants, patrons, and customers of such building, and of the busi¬ 
ness, trades, and professions conducted therein. All such regulations 
shall be uniform for each class or kind of building throughout each dis¬ 
trict, but the regulations in one district may differ from those in other 
districts. (June 20, 1938, 52 Stat. 797, ch. 534, Sec. 1; Mar. 4, 1942, 
56 Stat. 122, ch. 126). 
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Sec. 5—414 [25:532]. Purposes of zoning regulations. 

Such regulations shall be made in accordance with a comprehensive 
plan and designed to lessen congestion in the street, to secure safety 
from fire, panic, and other dangers, to promote health and the general 
welfare, to provide adequate light and air, to prevent the undue concen¬ 
tration of population and the overcrowding of land, and to promote such 
distribution of population and of the uses of land as would tend to create 
conditions favorable to health, safety, transportation, prosperity, pro¬ 
tection of property, civic activity, and recreational, educational, and 
cultural opportunities, and as would tend to further economy and effi¬ 
ciency in the supply of public services. Such regulations shall be made 
with reasonable consideration, among other things, of the character of 
the respective districts and their suitability for the uses provided in the 
regulations, and with a view to encouraging stability of districts and of 
land values therein. (June 20, 1938, 52 Stat. 797, ch. 534, Sec. 2.) 

Sec. 5—420 [25:538]. Board of Zoning Adjustment—Creation, 
Membership—Tenure—Regulations to govern organization 
and procedure—Appeal—Procedure, powers—Majority 
vote necessary. 

A Board of Zoning Adjustment is hereby created which shall be com¬ 
posed of five members appointed by the Commissioners of the Distr let 
of Columbia, namely, one member of the National Capital Park and Plan¬ 
ning Commission or a member of the staff thereof to be designated in 
either case by such commission; one member of the Zoning Commissbn 
or a member of the staff thereof to be designated in either case by such 
commission; and three other members, each of whom shall have been a 
resident of the District of Columbia for at least three years immediately 
preceding his appointment and at least one of whom shall own his own 
home. 

* * * * 
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The regulations adopted by the Zoning Commission may provide 
that the Board of Adjustment may, in appropriate cases and subject to 
appropriate principles, standards, rules, conditions, and safeguards 
set forth in the regulations, make special exceptions to the provisions 
of the zoning regulations in harmony with their general purpose and intent. 
The commission may also authorize the Board of Adjustment to interpret 
the zoning maps and pass upon disputed questions of lot lines or district 
boundary lines or similar questions as they arise in the administration 
of the regulations. 

Upon appeals the Board of Adjustment shall have the following 
powers: 

( 1 ) * * * 

(2) To hear and decide, in accordance with the provisions of the 
regulations adopted by the Zoning Commission, requests for special 
exceptions or map interpretations or for decisions upon other special 
questions upon which such board is required or authorized by regula¬ 
tions to pass. 

(3) Where, by reason of exceptional narrowness, shallowness, or 
shape of a specific piece of property at the time of the original adoption 
of the regulations or by reason of exceptional topographical conditions 
or other extraordinary or exceptional situation or condition of a specific 
piece of property, the strict application of any regulation adopted under 
sections 5-413 to 5-428 would result in peculiar and exceptional practi¬ 
cal difficulties to or exceptional and undue hardship upon the owner of 
such property, a variance from such strict application so as to relieve 
can be granted without substantial detriment to the public good and with¬ 
out substantially impairing the intent, purpose, and integrity of the zone 
plan as embodied in the zoning regulations and map. 

* * * Jiit 
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The Constitution of the United States of America (Amendments): 

Article Five 

No person shall .... be deprived of ... . property, 
without due process of law; nor shall private property be taken for pub¬ 
lic use, without just compensation. 

Article Fourteen, Section One 

All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
state wherein they reside . . . . ; nor shall any state deprive any 
person of ... . property, without due process of law; .... 

STATEMENT OF POINTS 

1. The Court erred in granting the motion for summary judgment 
on behalf of the Appellees, as the complaint and exhibits made out a proper 
cause of action against said Appellees. 

2. The Appellees* order setting up minimum lot sizes, insofar 
as they apply to the Appellants’ lots, was unreasonable, arbitrary and 
capricious, and bore no relation to the health, safety or morals of the 
public, and therefore was void. 

3. The Appellees had no authority under the existing statutes to 
make such a regulation for minimum lot sizes. 
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SUMMARY OF ARGUMENT 

1. The Act of Congress creating the present Zoning Commission 
and giving it its powers did not give to said Commission the power to 
establish minimum lot sizes. 

2. Presuming for the sake of argument that such power had been 
granted, the exercise of such power by the issuance of the regulation 
herein contested was arbitrary, capricious and had no relationship to 
the health, safety, morals, convenience, order, prosperity or general 
welfare of the District of Columbia. 

3. Presuming for the sake of argument that the Commission had 
the power to issue such a regulation and that it had some relationship 

to the police power of the District, yet the exercise of said power by the 
requirement of 5,000 square feet per lot was unreasonable and improper, 
and the rejection by the agency of the Zoning Commission — namely, the 
Board of Zoning Adjustment — of the one lot which lacked 10 square feet, 
and particularly where said 10 square feet was "public parking," was 
completely unrealistic. 

4. The application of the order to this particular lot requires this 
Court to set aside the order insofar as said lot is concerned; and, further, 
as to the other lot involved herein, the shape of this triangular lot with 

a large frontage on both Arizona Avenue and Cathedral Avenue, and it 
being bounded by "public parking" which cannot be built upon, renders 
the application of the regulation, insofar as this lot is concerned, ar¬ 
bitrary, unreasonable and void. 
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ARGUMENT 

The Zoning Commission did not have the power to 
set up minimum lot sizes . 

Under statutes Involved” we have set forth the statutes applicable 
to this section. 

It will be seen that the Zoning Commission was given the power to 
promulgate regulations insofar as the location, site, number of stories 
and sizes of buildings are concerned. In this case no violation of any 
such regulation is involved or claimed. 

The Commission was further authorized to fix the percentage of the 
lot which could be occupied. This, too, is not questioned. 

The Commission was given the further power to fix the sizes of 
yards, courts and other open spaces, which as a practical matter clear¬ 
ly means that the owner of property, so long as he leaves the required 
space he can build on a lot of the size he desires. This case does not 
involve the question of a house occupying a larger portion of the land 
than fixed by the regulation, but is an attempt by regulation to fix the 
size of the lots irrespective of the size of the buildings. The apparent 
purpose of the regulation is to force a builder to build larger houses 
than marketable because of the inherent cost of the land involved in 
each structure. 

The Act further gave the Commission the power in relation to the 
density of the population, which means, insofar as we can ascertain, 
how many people may live in an area. It could have no real application 
to a single dwelling residence, unless they intended to require a certain 
number of rooms for each resident. This was not done in the regulation, 
and there is no way in which the regulation could be made to fit in that 
power. 



The remainder of the powers granted under the statute bear no re¬ 
lation, in our judgment, to the regulation promulgated. 

Now, one of the other statutes cited gives the purposes of the zon¬ 
ing regulation, and it expressly says that the regulation shall be made 
in accordance with a comprehensive plan; and it further points out that the 
regulations and the plan should be designed to lessen congestion in the 
street. How this could be applied to our present problem escapes counsel. 

It is further suggested in the statute that the regulations and the 
plan should be an attempt to secure safety from fire, panic and other dan¬ 
gers. What danger there can be from panic in a lot 41 feet wide instead 
of 50 feet wide cannot be ascertained from any known source; and cer¬ 
tainly the fire dangers are made less by the space between the houses - 
not by the size of the lots. The requirements of the regulation as to the 
space between the houses have been met in the plan for the lots 41 feet 
wide. 

And then the statute goes on to explain that this comprehensive plan 
and the regulations are to promote health and general welfare, and the 
statute then explains that the City seeks to provide adequate light and air 
and to prevent undue concentration of population and the overcrowding of 
land. 

It does not seem reasonable for a municipality to say that if I build 
a small house, leaving a large yard and side yards on a 41 foot lot, there 
will be less light and air than if I build a larger house on a 50 foot front 
lot with the same amount of yard and side yards; but, particularly, it is 
called to the Court 1 s attention that the one lot lacked a triangular corner 
of 10 square feet from meeting the regulations, and was rejected; and 
the 10 square feet could never have been built on because it was "public 
parking." In addition, there was a front "public parking" of some 18 
feet, so that there would be grass in front of the house of 18 feet more 
than the required size. 
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As to the second lot involved here, certainly the comer lot facing 
two rather large avenues and with "public parking" of IS feet on one and 
28 feet deep on the other could create no problem of light and air. 

The regulation attempted to be applied to these two lots has only 
one effect, and that is to penalize economically the purchasers of these 
lots who bought the same before any thought of the regulation was in the 
air, and who settled on the property before the regulation was promul¬ 
gated, but who applied for their permits and their exceptions after the 
regulation was promulgated. 

That a municipality has no inherent power to enact a zoning ordi¬ 
nance seems to be the law. That the power to do so results only from 
statutory or constitutional authorization. — Peterson v. Vasak (1956 Neb.) 
76 N.W. 2d 420. The cited case involved a minimum lot area regula¬ 
tion. 

In the City of Albany v. Anthony, 262 App. Div. 401, 28 NYS 2d 
963, the court said: 

"It is apparent from reading this statute that the city 
was simply given power ’to regulate and limit the height 
and bulk of buildings hereafter erected and to regulate 
and determine the area of yards, courts and other open 
spaces, and for said purpose to divide the city into dis¬ 
tricts. ’ Under this statute the City of Albany had no 
authority whatever to enact an ordinance, such as the 
one before us, restricting the number of families that 
may lawfully be housed on an acre of ground or fractional 
part thereof (citing authority). Zoning laws which cur¬ 
tail and limit uses of real property must be given a strict 
construction since they are in derrogation of common law 
rights, and the provisions thereof may not be extended 
by implication (citing authorities). " 
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The right of a property owner to use his property . 

As has been said by the Maryland Court of Appeals, in Bostock 
v. Sams , 95 Md. 400: 

"It cannot be pretended that the citizen has not the 
common law right to acquire title to a lot of land, 
qualified or absolute, in a city and elsewhere, and 
to build upon and improve it as his taste, his con¬ 
venience or his interest may suggest or as his means 
may justify without taking into consideration whe¬ 
ther his buildings and improvements will conform 
in f size, general character and appearance to the 
general character of the buildings previously erected 
in the same locality, f even though there might be those 
in whose * judgment* his so building might in some 
way 'tend to depreciate the values of surrounding im¬ 
proved or unimproved property . T " 

Now it definitely appears in the record, from the statements made 
before the Board of Zoning Adjustment, that these houses to be built were 
not to be cheap houses, and it will appear further from the record that 
most of the lot sizes in the area were less than the minimum established 
by the Commission, but that is beside the point. As the Supreme Court 
has said in Chicago B. & Q. R. Co . v. Illinois ex rel Grim wood , 200 
U.S. 561, 50 Law Ed. 596: (Where, on different facts, Mr. Justice 
Harlan said): 

" * * * We hold that the police power of a state em¬ 
braces regulations designed to promote the public 
convenience or the general prosperity, as well as 
regulations designed to promote the public health, 
the public morals, or the public safety (citing au¬ 
thorities). And the validity of a police regulation, 
whether established directly by the state or by some 
public body acting under its sanction, must depend 
upon the circumstances of each case and the char¬ 
acter of the regulation, whether arbitrary or rea¬ 
sonable, and whether really designed to accomplish 
a legitimate public purpose. Private property can¬ 
not be taken without compensation for public use under 
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a police regulation relating strictly to the public health, 
the public morals, or the public safety, any more than 
under a police regulation having no relation to such 
matters, but only to the general welfare. The founda¬ 
tions upon which the power rests are in every case 
the same. This power, as said in Carthage v. Fred¬ 
erick, 122 N. Y. 268, 10 L.R.A. 178, 19 Am.“StT 
Rep. 490,i 25N.E. 480, has always been exercised 
by municipal corporations, 'by making regulations 
to preserve order, to promote freedom of communi¬ 
cation, and to facilitate the transaction of business 
in crowded communities. Compensation has never 
been a condition of its exercise, even when attended 
with inconvenience or pecuniary loss, as each mem¬ 
ber of a community is presumed to be benefited by 
that which promotes the general welfare. T The con¬ 
stitutional requirement of due process of law, which 
embraces compensation for private property taken 
for public use, applies in every case of the exertion 
of governmental power. If, in the execution of any 
power, no matter what it is, the government, Federal 
or state, finds it necessary to take private property 
for public use, it must obey the constitutional injunc¬ 
tion to make or secure just compensation to the owner, 
(citing authorities) If the means employed have no 
real, substantial relation to public objects which gov¬ 
ernment may legally accomplish, — if they are arbi¬ 
trary and unreasonable, beyond the necessities of the 
case, — the judiciary will disregard mere forms, and 
interfere for the protection of rights injuriously af¬ 
fected by such illegal action. The authority of the 
courts to interfere in such cases is beyond all doubt 
(citing authority). Upon the general subject there is 
no real conflict among the adjudged cases. Whatever 
conflict there is arises upon the question whether 
there has been or will be in the particular case, with¬ 
in the true meaning of the Constitution, a 'taking' of 
private property for public use. " . . . . 
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The form of attack on the regulation. 

We have adopted the theory established by the Supreme Court of 
the United States in Euclid v. Ambler Realty Company , 272 U.S. 365, 

71 Law Ed. 303, which is a gradual approach. In other words, we sug¬ 
gest to the Court that insofar as these two pieces of property are. con¬ 
cerned, the regulation promulgated on December 8, 1955, is unconsti¬ 
tutional and void. As its effect may be upon other properties, it may 
not be necessary for this Court to determine that, as in some cases 
perhaps the regulation could be considered proper provided there was 
power in the Commission to make the same. We do not believe that the 
regulation adopted could possibly be valid under any circumstances, but 
we do not reach that problem. 

A clear explanation of our position may be made by quoting from 
the Euclid v. Ambler case, supra: 

M * * * Such regulations are sustained, under the 
complex conditions of our day, for reasons analogous 
to those which justify traffic regulations, which be¬ 
fore the advent of automobiles and rapid transit street 
railways, would have been condemned as fatally arbitrary 
and unreasonable. And in this there is no inconsisten¬ 
cy, for while the meaning of constitutional guaranties 
never varies, the scope of their application must ex¬ 
pand or contract to meet the new and different condi¬ 
tions which are constantly coming within the field of 
their operation. In a changing world, it is impossible 
that it should be otherwise. But although a degree of 
elasticity is thus imparted, not to the meaning , but 
to the application of constitutional principles, statutes 
and ordinances, which, after giving due weight to the 
new conditions, are found clearly not to conform to 

the Constitution, of course, must fall. 

* * * * 

’’And this is in accordance with the traditional policy 
of this court. In the realm of constitutional law, es¬ 
pecially, this court has perceived the embarrassment 
which is likely to result from an attempt to formulate 
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rules or decide questions beyond the necessities of 
the immediate issue. It has preferred to follow the 
method of a gradual approach to the general by a sys¬ 
tematically guarded application and extension of con¬ 
stitutional principles to particular cases as they arise, 
rather than by out of hand attempts to establish general 
rules to which future cases must be fitted. This pro¬ 
cess applies with peculiar force to the solution of 
questions arising under the due process clause of the 
Constitution as applied to the exercise of the flexible 
powers of police, with which we are here concerned. " 

A Discussion of District of Columbia Cases 

None of the District of Columbia cases seem to meet our problem. 
However, they may be helpful to some extent: 

In Lewis v. District of Columbia (1951), 190 Fed. 2d 25, 89 App. 

D. C. 72, it was held that Lewis did not establish that the Zoning Commis¬ 
sion’s action in denying Lewis’ application for rezoning of Temple Hill 
property to commercial was arbitrary and unreasonable. It was held 
that the Commission’s rezoning of adjoining property was immaterial, 
and further that the Commission was correct in its view that to rezone 
Lewis’ land would tend to oversupply the area with business facilities. 

In Bugher v. Gottwals (1931), 54 Fed. 2d 451, 60 App. D.C. 340, 

J. Groner reversed Sup. Ct. of D. C. ’s dismissal of a bill as premature. 
Appellants claimed that their property between 16th and 17th at ”K” was 
valueless and costly while still zoned residential, and that all the sur¬ 
rounding property was commercial, but that the Commission refused to 
rezone. Nectow v. Cambridge, 277 U.S. 183, 48 S. Ct. 447, 72 Law 
Ed. 482, was followed and the case sent down for rehearing, which held: 

”In the Nectow case, the Supreme Court held that 
while a court is not warranted in substituting its own 
judgment for that of the zoning authorities charged 
with the duty of determining the question, nevertheless 
’the governmental power to interfere by zoning regu¬ 
lations with the general rights of the land owner by 
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restricting the character of his use, is not unlimited, 
and other questions aside, such restriction cannot be 
imposed if it does not bear a substantial relation to 
the public health, safety, morals, or general welfare, f 
and that in the final result the determination of this 
question is a duty which the court must discharge. " 

Dorsey v . Gottwals , 61 App. D. C. 41, 57 Fed. 2d 407 (1932) fol¬ 
lowed the rule laid down in the Bugher case. In a per curiam decision 
the court again remanded the cause to the lower court because in dis¬ 
missing the bill below, the record was incomplete and this Court held 
that the matter was a question of fact: Whether or not the property was 
to become valueless unless rezoned. 

Leventhal et al. v. District of Columbia (1938), 69 App. D. C. 229, 
100 Fed. 2d 94, was a suit in equity to require the Zoning Commission 
to rezone plaintiff’s lot, inter alia. From a decree of dismissal, plain¬ 
tiff appealed. Edgerton, J., affirming, held that this case was distin¬ 
guished from Bugher, and Dorsey , supra , on the facts, in that here there 
was no built up area, and that the regulation was not shown to be invalid. 
Stephens, J., thought the bill stated sufficient complaint to require an 
answer by appellees and a hearing on the merits. 

Wood v. District of Columbia (1944), 39 A. 2d 67, reversed a Muni¬ 
cipal Court decision convicting Wood of operating a livery stable without 
a license and without a certificate of occupancy. In reversing, Richard¬ 
son, Chj., said the question was one of continuance of a prior non- 
conforming use. At page 69 the court said: 

M Two purposes are clearly implied in the zoning law: 

First, the preservation of the character of a neighbor¬ 
hood by excluding new business and structures preju¬ 
dicial to the restricted purposes of the area and the 
gradual elimination of such existing structures and 
trades; second, the protection of an owner’s property 
or existing business from the impairment which would 
result from enforced accommodation to new restric¬ 
tions. In many instances these purposes conflict and 
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opinions differ as to which should take precedence. 

An analysis of pertinent cases indicates that the courts 
have been largely influenced by the relative advantage 
or hardship resulting." 

American University et al. v. Prentiss et al. (1953), 113 Fed. Supp. 
389, followed a 3-2 decision of the Zoning Commission changing Ameri¬ 
can U. zoning to restrict them from proceeding with construction of a 
hospital. Holtzoff, J., holding for plaintiff, said that zoning is consti¬ 
tutional if it bears a rational relation to public safety, health, or morals, 
or the general welfare, and is not invalid unless the court is convinced 
that it is clearly arbitrary and unreasonable; and that the rezoning was 
arbitrary and unreasonable and it deprived plaintiff of the use of its prop ¬ 
erty without due process of law in violation of the Fifth Amendment . 
(Emphasis supplied) 

Prentiss v. American University , 94U.S. App. D.C. 204, 214 
Fed. 2d 282, affirmed the Holtzoff opinion in 113 Fed. Supp., as clearly 
right with a per curiam. —Edgerton, Wilbur; K. Miller, and Bazelon on 
the bench. 

Hazen v. Hawley, 66 App. D.C. 266, 86 Fed. 2d 217; cert, denied, 
57 S. Ct. 315, affirmed lower court decision ordering appellants to vacate 
the zoning of a property at Calvert Street and Woodley Hoad, to allow an 
apartment to be built, using as a basis the change in the neighborhood of 
the area of Taft and Calvert Street bridges and Connecticut Avenue. 

Wolpe et al . v. Poretsky (1944), 79 U.S. App. D.C. 141, 144 Fed. 
2d 505: From an order denying intervention, Wolpe appealed, where the 
zoning board recorded a zoning order to allow Poretsky to build apartment 
houses in accordance with court order. Wolpe et al were not allowed to 
intervene by zoning board, and lower court — thus the appeal. Arnold, 

J., reversed and remanded the cause, on the grounds that intervenors 
were threatened with loss of property value and that their intervention 
complied with the rules. 


19 


Wolpe et al. v. Poretsky et al. (1946), 81 U.S. App. D.C. 67 3 
154 Fed. 2d 330. This is the appeal resulting from the above inter¬ 
vention. Edgerton, J., held, at page 68: 

"Enforcement of the Commissions order would greatly 
impair the value of the lot on which appellees have paid 
taxes for years and would not, as far as appears, in¬ 
crease the value of appellants property. We find 
nothing, either in the record or on view of the prem¬ 
ises, which tends to support the order. Even apart 
from the housing shortage, it would have borne no posi¬ 
tive relation to the public welfare and would have been 
arbitrary and unreasonable. In view of the acute hous¬ 
ing shortage it bore a negative relation to the public 
welfare. The District Court was clearly right in set¬ 
ting it aside, and the Commission has properly ac¬ 
quiesced in the correction of its error." 


Presentation of Cases Analogous To The Case Involved 

In Bjork v. Stafford, 333 Ill. 355, 164 N.E. 699, 61 A.L.R. 561, 
the question of the legality of a 14 family per acre restriction in a resi¬ 
dential community was before the court. Appellee applied for a permit 
to build an 18 unit apartment on less than one-half an acre. Under an 
ordinance only a 4 family dwelling could have been erected. The appli¬ 
cation was rejected by the zoning board, but the lower court on appeal 
reversed the zoning board and the Supreme Court affirmed the lower 
court, saying:(61 A. L.R. at page 564): 

,T Both liberty and property are subject to the police 
power of the state, under which new burdens may be 
imposed on property and new restrictions placed on 
its use when public welfare demands it. The police 
power is, however, limited to enactments having ref¬ 
erence to the public health, comfort, safety or wel¬ 
fare. An act which deprives a citizen of his liberty 
or property rights cannot be sustained under the police 
power unless a due regard for public health, comfort, 
safety or welfare requires it (Cases cited). The legis¬ 
lative determination as to what is a proper exercise 
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of the police power is not conclusive. Whether the 
means employed have any real, substantial relation 
to the public health, comfort, safety or welfare, or 
are arbitrary and unreasonable, is a question which 
is subject to review by the courts, and in determining 
that question the courts will disregard mere forms and 
interfere for the protection of rights injuriously af¬ 
fected by arbitrary and unreasonable action (Cases 
cited). ** 

The Court held here that the action was based on a desire to keep 
property values up and apartment dwellers out. It held the ordinance void, 
and affirmed the lower court. 

In City of Amarillo v . Meade , (Texas, 1955), 286 S.W. 2d 276, 
where Meade joined house and garage together by a 6 ft. wide by 10 inch 
long connection, and city filed suit for injunction for removal on grounds 
that unless connection were removed the two buildings would be consid¬ 
ered one house and therefore in violation of ordinance requiring 25 foot 
setback, the court said: at p. 277: 

***The justification for zoning rests in the police power 
of municipalities. In the exercise of that power arbi¬ 
trary and discriminatory regulations will not be up¬ 
held, but only such regulations as are reasonable and 
have a substantial relation to the health, safety, morals 
or general welfare of the community. T (Cases cited)” 

at p. 278: 

M The attempted enforcement of the rear yard provi¬ 
sion of the ordinance in this cause is capricious, ar¬ 
bitrary and unreasonable and the ordinance provision 
requiring that the minimum depth of appellee*s rear 
yard shall be twenty-five feet as to his garage rather 
than his house has no substantial relationship to the 
health, safety, morals or general welfare of the com¬ 
munity and is in violation of appellee*s constitutional 
rights (Cases cited).** 

In Appeal of Elkins Park Imp. Ass*n (Pa., 1949), 361 Pa. 322, 

64 A. 2d 783, the Association appealed from a decision granting a vari¬ 
ance modifying the lot area requirement of a zoning ordinance. It was 
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affirmed below. The owner wanted to put a 50 unit apartment on 3. / 

acres or 145,969 sq. ft. of vacant lot, which land was zoned for 7, 500 sq. 

ft. per family and for single family dwellings, but permitted multiple 

dwellings when authorized. The court said at page 785: 

"To enforce such an absurd provision would mean 
that land, which cannot be used commercially and is 
unsuitable for single dwellings (but ideally adapted 
for apartments), must remain idle and unsightly, an 
impediment to civic improvement^ an expense to the 
owner and, possibly, ultimately to the community. 

,f We regard an equitable owner (one of the appellees), 
as possessing a status to petition for a variance and 
that the strict enforcement of this ordinance, as con¬ 
tended for by appellant, would work an unnecessary 
hardship upon him." 

In Byrn et al . v. Beechwood Village et al. (Kentucky, 1952), 253 
S.W. 2d 395; on a question of whether the amendment to a zoning ordi¬ 
nance bore any substantial relation to the objects set forth in the statute, 
Byrn and 25 others sued the city which had been zoned as a single resi- 
cfential village, but after an election (where the issue had been zoning) 
the new board allowed apartment zoning on a strip of land adjacent to a 
highway, subject to detailed restrictions. 

The court held that location of land did not make it suited to the 
average $20,000 - $25,000 home in the village; that the building of apart¬ 
ments would reduce the value of the homes, but that was only one factor 
to be considered; that overcrowding of land applies only to where an 
apartment does not conform to acceptable standards for apartment house 
zones. 

In Appeal of White et al. (Supreme Court of Pa., 1926), 287 Pa. 

259, 134 A. 409, White and his wife appealed a decision of the board of 
appeals not allowing them to retain their closed-in porch, which was 
claimed to be illegal under the zoning ordinances. The lower court 
held the ordinance unconstitutional, and the city appealed. The Supreme 
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Court upheld the right of the city to enact an ordinance, but qualified the 
right, saying at p. 412: 

'There is one matter that is quite certain, the power 
to thus regulate does not extend to an arbitrary, un¬ 
necessary, or unreasonable intermeddling with the 
private ownership of property, even though such acts 
be labeled for the preservation of health, safety and 
general welfare. The exercise must have a substan¬ 
tial relation to the public good within the spheres held 
proper. It must not be from an arbitrary desire to 
resist the natural operation of economic laws or for 
purely aesthetic considerations (Cases cited). While 
such regulations may not physically take the property, 
they do so regulate its use as to deprive the owner of 
a substantial right therein without compensation. 

" T We are in danger of forgetting that a strong public 
desire to improve the public condition is not enough to 
warrant achieving the desire by a shorter cut than the 
constitutional way of paying for the change. * " — 

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 416; 

43 S. Ct. 158, 160; 67 Law Ed. 322; 28A.L.R. 1321. 

*” To secure their property was one of the great ends 
for which men entered into society. The right to ac¬ 
quire and own property, and to deal with it and use it 
as the owner chooses, so long as the use harms nobody, 
is a natural right. It does not owe its origin to con¬ 
stitutions. It existed before them. It is a part of the 
citizen's natural liberty — an expression of his free¬ 
dom — guaranteed as inviolate by every American 
Bill of Rights. * tT — Spann v. Dallas, 111 Texas 350, 

235 S.W. 513, 19A.L.R. 1387. 

tf What reasonable relation has the setback line, or the 
space in front of houses in ordinary residence districts, 
to the health, safety, or morals of the community ? It 
certainly would not disturb the comfort of the ordinary 
person; it is not offensive to the eye, nor a source of 
sickness; it does not materially increase or decrease 
fire hazards. To bring this, and other like regulations, 
under the police power, would be to sweep away con¬ 
stitutional guaranties on the ownership of property. 

It is regulation run mad. 
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at page 413: 

'Where a statute or ordinance interferes with the 
use and control of property without rational rela¬ 
tion to public safety/health, morals or general 
welfare, or is a palpable invasion of rights secured 
by the fundamental law, the enactment cannot be sus¬ 
tained as a legitimate exercise of police power. (Cit¬ 
ing cases)" 

In the Appeal of Medinger et ux, (Sup. Ct. of Pa., 1954) 377 Pa. 
217, 104 A. 2d 118, the owners of a lot of 1-1/2 acres wanted to build 
a 1125 square foot house in a district where houses had to contain at 
least 1800 square feet of space. In knocking down the regulation requir¬ 
ing such minimum sized houses the court said, at page 122 of the report: 

"The natural or zealous desire of many zoning boards 
to protect, improve and develop their community, to 
plan a city or a township or a community that is both 
practical and beautiful, and to conserve the property 
values as well as the 'tone' of that community is com¬ 
mendable. But they must remember that property 
owners have certain rights which are ordained, pro¬ 
tected and preserved in our Constitution and which 
neither zeal nor worthwhile objectives can impinge 
upon or abolish. 

'We therefore hold that neither aesthetic reasons nor 
the conservation of property values or the stabilization 
of economic values in a township are singly or com¬ 
bined, sufficient to promote the health or the morals 
or the safety or the general welfare of the township 
or its inhabitants or the property owners, within the 
meaning of the enabling Act of 1931, as amended, or 
under the Constitution of Pennsylvania. (Cases cited) 

"This ordinance flies in the face of our birthright of 
liberty and our American Way of Life, and is inter¬ 
dicted by the Constitution." 
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CONCLUSION 

Little can be added to what has been said, as primarily these ques¬ 
tions may appeal differently to different minds. To one steeped in tradi¬ 
tion of freedom to do as you please with your property, so long as you 
do not hurt others, the zoning regulations have an unpleasant taste. To 
those who believe in the strong control of others by themselves, no regu¬ 
lation seems unjustified. There are some folks who would like to have 
only houses of a certain price near their homes, as they feel that the 
neighborhood will run down if people with less money than they have 
are permitted to build. Somewhere between the two views the Supreme 
Court has laid its line, and in a case which did not involve the question 
now before the Court, but in which the Supreme Court spoke of rights 
of the public and rights of the owner, reasonable but qualifying words 
are found. We refer to the case of Pennsylvania Coal Co . v. Mahon, 

200 U.S. 393, 67 Law Ed. 322 (pages 326 and 327), wherein it was said: 

’The rights of the public in a street purchased or laid 
out by eminent domain are those that it has paid for. If 
in any case its representatives have been so shortsighted 
as to acquire only surface rights, without the right of 
support, we see no more authority for supplying the lat¬ 
ter without compensation than there was for taking the 
right of way in the first place, and refusing to pay for 
it because the public wanted it very much. The pro¬ 
tection of private property in the 5th Amendment pre¬ 
supposes that it is wanted for public use, but provides 
that it shall not be taken for such use without compen¬ 
sation. A similar assumption is made in the decisions 
upon the 14th Amendment (citing authority). When this 
seemingly absolute protection is found to be qualified 
by the police power, the natural tendency of human na¬ 
ture is to extend the qualification more and more until 
at last private property disappears. But that cannot 
be accomplished in this way under the Constitution of 
the United States. 
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"The general rule, at least, is that while property may 
be regulated to a certain extent, if regulation goes too 
far it will be recognized as a taking. It may be doubted 
how far exceptional cases, like the blowing up of a house 
to stop a conflagration, go—and if they go beyond the 
general rule, [416] whether they do not stand as much 
upon tradition as upon principle, (citing authority)" 

"The restriction upon the use of this property cannot, 
of course, be lawfully imposed, unless its purpose is 
to protect the public. But the purpose of a restriction 
does not cease to be public because incidentally some 
private [418] persons may thereby receive gratuitous¬ 
ly valuable special benefits. Thus, owners of low 
buildings may obtain, through statutory restrictions 
upon the height of neighboring structures, benefits 
equivalent to an easement of light and air (citing au¬ 
thorities). Furthermore, a restriction, though im¬ 
posed for a public purpose, will not be lawful unless 
the restriction is an appropriate means to the public 
end ..." 


Respectfully submitted, 


MARKP. FRIEDLANDER 

Rm. 502 Hill Building 
839 - 17th Street, N.W. 
Washington 6, D. C. 

Attorney for Appellants. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 


1 [Filed Mar 29, 1956] 

LLOYD P. SALYER and 
LOIS SALYER 
1659 - 45th Street, N.W. 
Washington, D.C. 

Plaintiffs, 

v. 

ROBERT E. MCLAUGHLIN, 
SAMUEL SPENCER, and 
GEN. THOMAS A. LANE 
District Building 
Washington, D.C. 
Commissioners of the 
District of Columbia 

CONRAD WIRTH 
Department of the Interior 
United States Government 
Washington, D.C. 

Director of National Park 
Service 

and 

J. GEORGE STEWART 
United States Capitol 
Washington, D.C. 

Architect of the Capitol 

ALL AS MEMBERS OF THE 
ZONING COMMISSION FOR 
THE DISTRICT OF COLUMBIA 

Defendants. 


Civil Action No. 1330- f 56 


COMPLAINT FOR INJUNCTIVE RELIEF TO SET ASIDE 
AND DECLARE INVALID CERTAIN PORTIONS OF THE 
ZONING REGULA TIONS 

1. This is a suit brought by the owners of real estate in the District 
of Columbia to set aside and declare invalid certain portions of the zoning 
regulations. The Plaintiffs are citizens of the United States and residents 
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of the District of Columbia, and the Defendants are members of the 
Zoning Commission of the District of Columbia; and the Defendants, 
Robert £. McLaughlin, Samuel Spencer and General Thomas A. Lane, 

2 are the Commissioners of the District of Columbia; and the De¬ 

fendant, Conrad Wirth, is the Director of the National Park Service; and 
the Defendant, J. George Stewart, is the Architect of the Capitol. All 
are members of the Zoning Commission. The property involved and 
affected by the zoning regulation exceeds the value of $3,000.00. 

2. The object of this suit is to obtain relief from the order of the 
Zoning Commission dated December 7, 1955, and published on December 
8, 1955. Said order purports to create minimum lot areas and minimum 
lot widths of property in the District of Columbia. The Plaintiffs seek 
an injunction to compel the Defendants to restore and reaffirm zoning re¬ 
quirements and to allow the issuance of permits to build and remodel 
which existed on December 7, 1955, prior to the promulgation of the order 
complained of. A copy of said Zoning Commission order is attached 
hereto as Exhibit "A". 

3. The jurisdiction of this Court is established under the provision 
of the District of Columbia Code (1951 Edition), Title 11, Sections 11- 
306 et seq. 

4. Lloyd P. Salyer, on June 9, 1955, acting on behalf of himself 
and his wife, Lois Salyer, entered into a contract for the purchase of 
real estate fronting on Cathedral Avenue and also on Arizona Avenue 
(formerly Weaver Place). The Plaintiffs obligated themselves to buy 
this property which was a part of Lot 4 in Square 1439. Said land was 
unimproved and the property was settled for and conveyed in October of 
1955. On November 18, 1955, prior to the passing of the order herein 
complained of, said property was subdivided into six building lots. The 
land was sufficient to build six houses thereon. 

5. After the purchase aforesaid and the conveyance aforesaid the 
Plaintiffs employed an architect to design houses to be built on said lots 
and prepared to submit said plans in order to obtain permits for the 
erection of said dwellings. 
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3 6. The houses to be built on said lots and the sizes of said lots 
did not create any hazard to safety or health, and the approval of such 
housing when constructed would have been given by the said District of 
Columbia, and the approval of the plans when submitted would have, in 
normal course, been approved. 

7. The Zoning Commission was created under an Act of Congress 
of March 20, 1920, and subsequent amendments thereto, and said Zoning 
Commission has by its order prevented the filing of plans on the lots as 
established by the Plaintiffs and has prevented the use thereof. 

8. Certain citizens of the District of Columbia have conceived a 
standard of beauty for housing and are attempting to enforce their views 
of what is beautiful and esthetic, and they have over a period of years 
continuously attempted to invade the rights of builders and others in the 
District of Columbia, and have, by means unknown to the Plaintiffs, ob¬ 
tained certain influence and standing before the Zoning Commission, and 
have consistently over the past years asserted such influence and have 
attempted to prevent the building of small, houses, although the market 
for large houses in the District of Columbia is not good and the small 
houses are much desired and easily sold. The houses planned by the 
Plaintiffs met with all the requirements of any police regulations of the 
District of Columbia and would be desirable and beautiful. 

9. At the insistence of certain citizens associations the Zoning 
Commission gave public notice and held a hearing in order to increase 
the size of the lots required for building in the District of Columbia and 
in order to increase the frontage of said lots; and as a result thereof, 

in spite of the opinion of the majority of the people that such changes should 
not be made, the Commission, on the 7th day of December, 1955, prom¬ 
ulgated the order which is attached hereto as Exhibit "A". Said order 
bears no positive or substantial relation to the public health, safety, 
morals, convenience or general welfare. It is arbitrary, unreasonable, 
capricious and void. 

4 10. In January of 1956 the Plaintiffs herein sought to file plans 
for the construction of houses, but said plans were not accepted for filing 
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because of the order of the Zoning Commission concerning the lot re¬ 
quirements. The Plaintiffs herein thereupon filed a request for an ex¬ 
ception to the zoning rule, and a hearing took place on February 15, 1956, 
for such variance of the minimum lot areas and lot widths. Said applica¬ 
tion of the Plaintiffs was denied. The Plaintiffs thereupon, in order to 
avoid difficulties in the matter, made a proposed subdivision under the 
terms of which three of the lots would comply with the regulations; and 
one of the lots had a fifty-foot frontage, and a 100-foot depth on one 
side and a 91-foot depth on the other, but with one corner of the lot con¬ 
sisting of ten square feet belonging to the District of Columbia as public 
parking; and because of this slight edge said proposal for the approval 
of this lot was denied on or about March 15, 1956. The fifth lot of the 
proposed subdivision fronted on Cathedral Avenue and was 79.26 feet 
in width, and the lot ran on an angle along Arizona Avenue 120 feet, but 
there were 28 feet of public parking feeing on the 120-foot frontage on 
Arizona Avenue; and the fifth lot, although it was a corner lot and was the 
most desirable lot, technically did not meet the standards of size of the 
Zoning Commission, and they rejected it on March 15, 1956. Said Lot, 
including the public parking, was more than sufficient to meet any size 
requirement. 

11. There was no proper evidence produced at the hearing upon 
which said order could be based, and the order is made for the sole pur¬ 
pose of aiding the citizens association which represents a small minor¬ 
ity of the population in its desire to impose its idea of beauty on a ma¬ 
jority of the citizens of the District of Columbia; and the execution of 

5 the order prevents the use of the property of the Plaintiffs to their 

great loss, and said order deprives the Plaintiffs of their property without 
due process of law and violates the Fifth Amendment; and said order also 
violates the Fourteenth Amendment, Section 1. 

12. The property of the Plaintiffs is zoned "Residential A 11 , and 
such zone is adversely affected by the order of December 7, 1955. 

WHEREFORE, The premises considered, your Plaintiffs pray: 

1. For a preliminary injunction enjoining the Zoning Commission 


of the District of Columbia and its members from enforcing and carrying 
into effect the purported changes in "A" zone of the zoning order of De¬ 
cember 7, 1955. 

2. That the order of the Zoning Commission of December 7, 1955, 
be declared unconstitutional, illegal, null and void and of no effect. 


3. That the Plaintiffs may have a mandatory injunction requiring 
the Zoning Commission of the District of Columbia and its members to 
restore the original requirement for building in residential areas and 
from continuing to carry into effect said order, and from attempting to 
prevent and preventing the filing of the plans for the issuance of permits, 
and from preventing issuance of permits to the Plaintiffs based on proper¬ 
ly drawn plans, when such refusal is based solely on the lot sizes as 
limited by the Zoning Commission’s order. 

4. To mandatorily enjoin said Zoning Commission from objecting 
to the filing of plans and from objecting to the issuance of permits based 
on said plans, and requiring said Zoning Commission to withdraw objec¬ 
tions or requirements under which the present officials of the District 
of Columbia are prevented from accepting such plans for filing, and are 

6 prevented from issuing permits based solely on lot sizes. 

5. For such other and further relief as to the Court may seem just 
and proper. 

Mark P. Friedlander /s/ Mark P ' Friedlander 

* * * 

Attorney for Plaintiffs 
DISTRICT OF COLUMBIA, SS: 

Lloyd P. Salyer and Lois Salyer, plaintiffs herein, being first duly 
sworn, on oath depose and say that they have read the foregoing complaint 
and know the contents thereof; that those matters and things set forth as 
true, are true, and those set forth upon information and belief, they 
believe to be true. 

/s/ Lloyd P. Salyer 
/s/ Lois Salyer 

Subscribed and sworn to before me this 28th day of March, 1956. 

/s/!Rachel Hefien, Notary Public,D. C. 
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[ Filed Apr 19, 1956] 

ANSWER 
First Defense 

The complaint fails to state a claim upon which relief can be granted. 

Second Defense 

1. Defendants say that they are not required to answer the allega¬ 
tions in the first sentence of paragraph 1, but if answer be required de¬ 
fendants say that the complaint speaks for itself. Defendants are without 
knowledge or information sufficient to form a belief as to the truth of the 
allegations concerning the plaintiffs’ citizenship and residence. Defen¬ 
dants admit that at the time this action was filed they held the offices al¬ 
leged in paragraph 1. Further answering said allegations, defendants 
say that the defendant Samuel Spencer no longer holds the office of Com¬ 
missioner of the District of Columbia, his term of office having expired 
on April 5, 1956. Defendants admit that all were members of the Zoning 

8 Commission on the date this action was commenced but further 

answering say that the term of defendant Samuel Spencer expired as 
aforesaid. Defendants admit that the amount in controversy exceeds 
$3,000.00. 

2. Defendants are without knowledge or information sufficient to 
form a belief as to the object sought by plaintiffs in this action. Defen¬ 
dants deny that the order of the Zoning Commission purports to create 
minimum lot areas and minimum lot widths. Further answering, defen¬ 
dants state that said order did in fact create minimum lot areas and mini¬ 
mum lot widths for the use of land in residential areas in the District of 
Columbia. Defendants say that they are not required to answer the alle¬ 
gations of the third sentence of paragraph 2. Defendants are without knowl¬ 
edge or information sufficient to form a belief as to the truth of the alle¬ 
gation that a copy of the Zoning Commission’s order is attached to the 
complaint as Exhibit A, since no copies of said order were attached to the 
copies of the complaint served upon them. 

3. The jurisdiction of the court is admitted. 

4. Defendants deny that the property described has ever been sub- 
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divided into six building lots. Defendants are without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the remaining 
allegations of paragraph 4. 

5. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 5. 

6. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegation that approval of the housing 
and plans described would have been given by the District of Columbia. 
Further answering said allegations, defendants say that if such proposed 

9 plans and housing met all the requirements of the various existing 

laws and regulations they would have been approved. The remaining alle¬ 
gations of paragraph 6 are denied. 

7. Defendants admit that the Zoning Commission was created by an 
Act of Congress approved on March 20, 1920 and subsequently amended. 
The remaining allegations of paragraph 7 are denied. 

8. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations that certain citizens have 
conceived a standard of beauty and are attempting to enforce their views 
and as to the allegations of the last sentence of paragraph 8. The re¬ 
maining allegations of paragraph 8 are denied. 

9. Defendants admit that they gave notice and held a hearing on a 
proposal to impose limitations for minimum size and minimum frontage 
requirements of building lots in Residential "A" Restricted, Residential 
"A" Semi-Restricted and Residential "B" Restricted zones in the District 
of Columbia. Defendants are without knowledge or information sufficient 
to form a belief as to the truth of the allegation concerning Exhibit A since 
copies of Exhibit A were not attached to the copies of the complaint served 
upon them. Defendants deny that the opinion of the majority of the people 
was that such changes should not be made and deny all of the allegations 
of the last two sentences of paragraph 9. 

10. Defendants deny that plaintiff filed a request for an exception. 
Further answering said allegation, defendants state that plaintiff filed a 
request for a variance. Defendants deny that because of a slight edge 
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said proposal for the approval of the lot having a 91 1 depth on one side 

was denied on or about March 15, 1956 and deny that the triangular 
corner lot was rejected on March 15, 1956. Further answering said 
allegations, defendants state that the Board of Zoning Adjustment on March 
22, 1956, denied the plaintiffs 7 request for rehearing on a request for a 
variance to build on said lots. Defendants deny that said triangular lot 
was more than sufficient to meet the size requirement and, further 
answering, state that the plaintiffs cannot include the public parking within 
the boundaries of their lot for purposes of measurement to comply with 
the regulations. Defendants admit that a proposed plat for division of 
plaintiffs 7 lot filed with the Board of Zoning Adjustment contained the 
measurements indicated in paragraph 10 and admit the remaining alle¬ 
gations of paragraph 10. 

11. The allegations of paragraph 11 are conclusions of law which 
the defendants are not required to answer. But if answer be required, 
they are denied. Further answering the last allegation of paragraph 11, 
the defendants state that the Fourteenth Article of Amendment to the Con¬ 
stitution is not applicable in the District of Columbia. 

12. The allegations of paragraph 12 are denied. Further answering 
said paragraph, defendants state that plaintiffs 7 property is in a Residen¬ 
tial 77 A 77 Restricted zone. 

Each and every remaining allegation is denied. 

/s/ VERNON E. WEST 
Corporation Counsel, D.C. 

/s/MILTON D. KORMAN 
Ass 7 t Corporation Counsel, D. C. 

! /s/ J. HAMPTON BAUMGARTNER, JR. 

Ass 7 t Corporation Counsel, D.C. 

Attorneys for Defendants 


* * * 
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(Certificate of Service) 
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12 [ Filed Apr 24, 1956] 

MOTION FOR PRELIMINARY INJUNCTION 
Come now the Plaintiffs and move this Honorable Court to grant 
a preliminary injunction in the above entitled cause requiring the Zoning 
Commission for the District of Columbia and its members to restore the 
original requirement for building in residential areas and from continuing 
to carry into effect its order promulgated on December 8, 1955, in which 
order said Zoning Commission established minimum lot sizes; and to 
further preliminarily enjoin said Defendant from preventing the issuance 
of permits to the Plaintiffs where such permits are based on properly 
drawn and approved plans and where such refusal is based solely on the 
lot sizes as limited by the Zoning Commission’s order of December 7, 
1955, and promulgated on December 8, 1955. 

13 /s/ Mark P. Friedlander 

Mark P. Friedlander 
* * * 

Attorney for Plaintiffs. 

£ ♦ jfc ♦ ♦ ♦ jfc 

14 (SERVICE) 

(See Exhibit 5, infra) 


18 [Filed May 7, 1956] 

MOTION TO DISMISS OR, IN THE ALTERNATIVE, 

FOR SUMMARY JUDGMENT 

Defendants, members of the Zoning Commission of the District of 
Columbia, move the Court to dismiss the above entitled cause or, in the 
alternative, to grant summary judgment in their favor upon the following 
grounds: 

1. The complaint fails to state a claim upon which relief can be 
granted. 

2. Consideration of the pleadings together with the affidavit of 
Robert O. Clouser and the exhibits attached thereto, which affidavit 


and exhibits are incorporated herein and made a part hereof by reference, 
demonstrates that there is no genuine issue as to any m&erial fact and 
that the defendants are entitled to judgment as a matter of law. 

/s/ VERNON E. WEST 
Corporation Counsel, D. C. 

/s/MILTON D. KORMAN 

19 i Ass't Corporation Counsel, D.C. 

/s/ J. HAMPTON BAUMGARTNER, JR. 

Ass't Corporation Counsel, D. C. 

Attorneys for Defendants 
* * * 


(Certificate of Service) 


20 [Filed May 7, 1956] 

AFFIDAVIT OF ROBERT O. CLOUSER 
DISTRICT OF COLUMBIA, SS: 

Robert O. Clouser, being first duly sworn on oath, deposes and 

says: 

I am the Planning Officer of the Zoning Commission of the District 
of Columbia, Chairman of Zoning Advisory Council, and a member of the 
Board of Zoning Adjustment. As such, I am charged with the duty of 
the care and custody of the files and operation of the office for both the 
Zoning Commission and the Board of Zoning Adjustment and I am person¬ 
ally familiar with the facts stated herein. 

On October 7, 1955, the Zoning Commission issued a notice of a 
public hearing to be held on a proposed amendment to the Zoning Regula¬ 
tions, a copy of which notice is attached hereto as Exhibit 1. On Novem¬ 
ber 15, 1955, the Zoning Advisory Council, as required by law, furnished 
the Zoning Commission with its report on the proposed amendment to the 
regulations (see Exhibit 2 attached to this affidavit). On November 16, 
1955, the Zoning Commission met and conducted a public hearing, a true 
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copy of the official transcript of which is attached hereto as Exhibit 3. 

21 The Zoning Commission had before it numerous letters from in¬ 
terested parties who wrote in favor of and in opposition to the proposed 
regulation. In addition to said letters, the Commission had received 
resolutions or petitions from the following: (1) A resolution on the letter¬ 
head of the Progressive Citizens Association of Georgetown signed by fif¬ 
teen persons approving in general the interim amendment; (2) a petition 
on the letterhead of the Progressive Citizens Association of Georgetown 
signed by forty-three persons, property owners in the vicinity of 1300 - 
30th Street, N.W. protesting the granting of a variance from the rear 
yard requirements. 

Attached hereto as Exhibit 4 is a list of the names and addresses 
of those persons who wrote favoring or opposing the proposed amended 
regulation, as taken from the file of the Zoning Commission, and a list 
of those persons who appeared at the hearing and desired their names 
to be made of record. 

On December 7, 1955, the Zoning Commission issued its order add¬ 
ing a new section to the Zoning Regulations to be known as SectionXVm 
(a), a true and accurate copy of which is attached hereto as Exhibit 5. 

On January 24, 1956, Lloyd P. Salyer filed an appeal with the Board 
of Zoning Adjustment for a variance from the minimum lot area and min¬ 
imum lot width requirements of Section XVTO (a) to erect six single-family 
(Sellings in the 5000 block of Cathedral Avenue, N.W. on a portion of 
square 1439. This appeal was assigned No. 4362 (see Exhibit 6 attached 
hereto). 

Attached hereto is a map showing the general area in northwest 
Washington and indicating thereon the location of the plaintiffs' property 

22 for which he sought a variance (see Exhibit 7). 

Exhibit 8 is a copy of a map depicting existing zoning in the area 
in question and showing the subject property involved in the appeal for a 
variance together with the proposed size of the lots and houses thereon. 

In response to the notice served as required by law, several citizens 
wrote to the Board, some favoring and some opposing the requested 
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variance. Exhibit 9 is a copy of a list taken from the file of the names 
of those persons who wrote in favor of or against the appeal. 

The Board of Zoning Adjustment considered this matter at its public 
hearing held on February 15, 1956. A true and accurate copy of the offi¬ 
cial transcript of that hearing concerning this appeal is attached hereto as 
Exhibit 10. 

Subsequent to this meeting, plaintiff, Mr. Salyer, through his agent, 
Frank M. Doyle, submitted a request for a rehearing on the appeal together 
with an amended plat showing a proposed division of the land into five build¬ 
ing lots (see Exhibit 11). This matter was considered by the Board of 
Zoning Adjustment at its meeting on March 14, 1956 (see Exhibit 12 which 
is a true and accurate copy of the official transcript of that portion of the 
meeting of the Board concerning this appeal). 

On March 22, 1956, the Board of Zoning Adjustment voted to deny 
the request for rehearing and, by its letter of March 26, 1956 (see Exhibit 
13), so informed Mr. Doyle as agent for Lloyd Salyer. 

/s/ ROBERT O. CLOUSER 

Subscribed and sworn to before me this 3rd day of May, 1956. 

/s/ (Illegible) 

Notary Public, D. C. 

My commission expires August 31, 1959. 


23 [ Filed June 13, 1956] 

ORDER 

This cause came on for hearing on plaintiffs* motion for prelimi¬ 
nary injunction and defendants* motion to dismiss or in the alternative 
for summary judgment and upon consideration of said motions, of the 
affidavits, exhibits, and memoranda in support of said motions and in op¬ 
position thereto, and, after oral argument by counsel for the respective 
parties, it is by the Court this 13th day of June 1956, 

ORDERED that plaintiff*s motion for preliminary injunction be, and 
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the same is hereby, denied, and it is further 

ORDERED that defendants T motion for summary judgment be, and 
the same is hereby, granted and that judgment be entered for the defen¬ 
dants. 

/s/ F. DICKINSON LETTS 
JUDGE 

Submitted by 

J. HAMPTON BAUMGARTNER, JR. (Signed) 

(Certificate of Service) 
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24 [Filed June 22, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 22nd day of June, 1956, that LLOYD P. 
SALYER and LOIS SALYER hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 13th day of June, 1956 in favor of Defendants against said 
Plaintiffs, Lloyd P. Salyer and Lois Salyer. 

/s/ Mark P. Friedlander, 

Attorney for Plaintiffs, 

* * * * 

Serve: 

J. Hampton Baumgartner, Jr., 

Attorney for Defendants 


* * * * 
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EXHIBIT 2 


[Filed May 7, 1956] 


November 15, 1955 


REPORT OF THE ZONING ADVISORY COUNCIL 
ON PROPOSED AMENDMENT TO THE ZONING 
REGULATIONS 


November 16, 1955 HEARING 

WHEREAS the Zoning Regulations of the District of Columbia, 
adopted under the Act of Congress of March 1, 1920, entitled M An Act 
to regulate the height, area, and use of buildings in the District of Co¬ 
lumbia and to create a zoning commission, and for other purposes", as 
subsequently amended, is now in process of general revision through the 
services of a consultant and the final report of such consultant is not due 
until November of 1956, and 

WHEREAS said revised regulations are expected to contain provi¬ 
sions for minimum lot widths and minimum lot areas for residential struc¬ 
tures and such provisions are not incorporated in the existing zoning 
regulations, an d 

WHEREAS without such controls and with the current shortage in 
housing, there is a tendency to develop land for residential use at densities 
which are greater than deemed desirable under present day standards for 
health, safety, and general welfare, 

Now THEREFORE, the Zoning Commission proposes as an interim 
measure pending the adoption of complete revised regulations the follow¬ 
ing amendment to the zoning regulations: 

INSERT a new Section XVIII (a), to read: 

"INTERIM SECTION xvm (a). - Minimum Lot Areas and Lot Widths 

In the f A f Restricted (\A f R) District, the T A f Semirestricted ('A'SR) 
District, and the ’B* Restricted(j'B'R) District no dwelling shall here¬ 
after be erected, except as specifically provided in the following para¬ 
graph, unless the lot on which it is located complies with the requirements 
for minimum lot area and minimum lot width as given in the following 
table: M 


APPELLEES 1 STATEMENT OF QUESTIONS PRESENTED 


Appellants owned certain unimproved land in an "A” Restricted 
district of the District of Columbia which was susceptible to division into 
lots for construction of single-family dwellings. By amendment to the 
Zoning Regulations minimum lot widths and minimum lot areas were 
prescribed for residential structures in the residential "A" Restricted, 
"A" Semirestricted and the "B" Restricted districts so that two of the 
six lots into which appellants sought to divide their land did not meet the 
minimum lot requirements. 

In the opinion of the appellees, the questions presented are: 

1. Is not the regulation a proper exercise of authority vested 
by law in the Zoning Commission to regulate the percentage of a lot 
which may be occupied, the size of yards, courts and other spaces, the 
density of population and the uses of buildings and land for residences? 

2. Since there was a rational basis for finding that the amend¬ 
ment to the Zoning Regulations would reasonably tend to lessen con¬ 
gestion, insure adequate light and air, prevent undue concentration of 
population, and promote uses of land favor aide to health, safety, and 
the general welfare, was not the lower court correct in refusing to hold 
that the Zoning Commission exceeded its authority when it adopted such 
amendment? 
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For The District Of Columbia Circuit 


No. 13,452 


LLOYD P. SALYER 
and 

LOIS SALYER, 
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Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


2 


COUNTER-STATEMENT OF THE CASE 

Appellees concede the accuracy of the portions of appellants* 
statement of the case which describe the authority vested in the Zoning 
Commission by the Congress in respect to Zoning Regulations and which 
set forth some of the allegations of the complaint (J. A. 2). The re¬ 
mainder of appellants* statement consists of inaccuracies and matters 
extraneous to the record. Appellees, therefore, submit the following 
counter-statement of the case. 

In the complaint filed below, appellants, the owners of certain 
unimproved land in a residential district, sought to have the court below 
declare unconsitutional and void an order of the Zoning Commission of the 
District of Columbia (J. A. 20) which, as an interim measure, amended 
the Zoning Regulations so as to provide for minimum lot widths and minimum 
lot areas for residential structures. It was sought also to have the court 
order the Zoning Commission to restore the previous requirements for 
residential structures and to refrain from objecting to the filing of plans 
and the issuance of building permits under Zoning Regulations as they existed 
prior to their amendment (J. A. 4-5). The relief sought by appellants was 
denied (J. A. 12). 

Prior thereto, on October 7, 1955, the Zoning Commission, in 
the exercise of authority vested in it by the Congress (§ 5-415, D. C. 
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Code, 1951 Edc) published notice of a public hearing to consider a pro¬ 
posed amendment to the Zoning Regulations so as to provide minimum lot 
widths and minimum lot areas for residential structures in the residential 
"A M Restricted, "A" Semirestricted, and the M B" Restricted districts. 

The proposed amendment was described as an interim measure pending 
adoption of a complete revision of the Zoning Regulations now under 
study (J. A. 16). 

As required by law (§ 5-417, D. C. Code, 1951 Ed.), the pro¬ 
posed amendment was referred to the Zoning Advisory Council which, 
prior to the hearing, furnished a report to the Zoning Commission 
(J. A. 14-19). In this report the Zoning Advisory Council stated that: 

"Study of a proposed amendment along the 
lines advertised was directed by the Zoning 
Commission at its executive session held last 
June. Principal participation by the zoning 
staff was directed to the selecting of sample 
areas in the three zoning categories involved. 

These zoned areas embracing a total of about 
5,902 acres in the 1 A T Restricted district, 

1,062 acres in the f A f Semi-restricted district 
and 601 acres in the 'B f Restricted district, con¬ 
stitute approximately 42 per cent of the entire 
zoned area in the District of Columbia." 

The Zoning Advisory Council then quoted from a report sub¬ 
mitted to it by Mr. Harold M. Lewis as follows: 

"At the request of the Zoning Commission, 
the staff of the Zoning Commission and the 
District’s zoning consultant, Harold M. Lewis, 
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and his local staff have cooperated in a 
study of the various types of single-family 
residential areas in Washington. From this 
there has been developed a proposal for an 
interim amendment to the zoning regulations 
to prevent, pending the adoption of compre¬ 
hensive revised regulations, the creation in 
such areas of excessive densities which would 
overcrowd the land, detract from the character 
of the neighborhood, depreciate the value of 
adjoining property, and permit standards lower 
than those now generally accepted as desirable. 

I 

"The!re is appended hereto a draft of such 
a proposed amendment. A summary of the 
findings on which it is based is given below." (J. A. 16-19) 

The Zoning Advisory Council concluded on the basis of the fore¬ 
going that the proposed amendment should be adopted (J. A. 19). 

The Zoning Commission conducted a public hearing on November 
16, 1955 and, in addition to the report of the Zoning Advisory Council, 
there were presented for consideration numerous letters from persons 
either favoring or opposing the proposed amendment and a resolution from 
the Progressive Citizens Association of Georgetown (J. A. 10-11). The 
record does not show that appellants, in person or by counsel, appeared 
at the public hearing or that they made any representation in favor of or 
against the proposed amendment. 

On December 7, 1955, the Zoning Commission adopted as an 
interim measure the amendment to the Zoning Regulation in question which 
reads in pertinent part: 



"INTERIM SECTION XVm (a). - Minimum Lot 
Areas and Lot Widths . 

ft In the f A f Restricted ( f A’R) District, the 
'A 1 Semirestricted ( T A*SR) District, and the f B" 
Restricted ( f B T R) District no dwelling shall 
hereafter be erected, except as specifically pro¬ 
vided in the following paragraph, unless the lot 
on which it is located complies with the require¬ 
ments for minimum lot area and minimum lot 
width as given in the following table: 

M Type of dwelling Minimum Minimum 

lot area, lot width, 
_ sq. ft. ft._ 

1-family detached 5,000 50 

1-family semi¬ 
detached 2,500 25 

1-family attached 2,000 20 

TT In case a lot unimproved at the date of adoption 
of this amendment has an area or a width less than 
that specified above and does not adjoin either 
another unimproved lot or an improved lot owned 
or controlled by the owner of the lot in question, a 
building may be erected thereon if both the area of 
the lot and the width of the lot in question is at least 
85 per cent of the area and width required under the 
preceding paragraph for the type of dwelling and 
the district in which it is located, provided that the 
building complies with all other provisions of the 
zoning regulations. 

* * * 

"For the administration of this Section, the 
width of a lot shall be defined as the distance 
measured along the building line between the side 
lines of the lot, except, however, in the case of an 
irregularly shaped lot the width shall be the average 
of the greatest and the least distances between the 
side boundary lines. For the application of this 
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definition to a corner lot, the building line 
along the longer street frontage shall be con¬ 
sidered as a side boundary line. A semi¬ 
detached dwelling shall be defined as a dwelling 
having one party wall and one side yard; an 
attached dwelling as one having two party walls 
and no side-yard." (J. A. 20-22) 

On January 24, 1956 appellants filed an appeal with the Board of 
Zoning Adjustment [created by § 5-420, D. C. Code, 1951 Ed. ] for a 
variance from the minimum lot area and minimum lot width require¬ 
ments of Section XVIU (a) to permit the erection of six single-family 
dwellings in the 5000 block of Cathedral Avenue, N. W., an "A" Re¬ 
stricted residential district (J. A. 23). Notice of a public hearing was 
published as required by law and a number of persons wrote to the Board 
of Zoning Adjustment, some favoring and some opposing the requested 
variance (J. A. 11). A public hearing was conducted on February 15, 
1956 and, after consideration of the testimony, the letters from those who 
favored or opposed the variance, and the report of the Zoning Advisory 
Council, the appeal was denied as was likewise a request for a re-hearing 
(J. A. 12). The action below followed. 
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STATUTES INVOLVED 
Act of March 1, 1920 
Section 5-412, D. C. Code, 1951 Ed. : 

Be it enacted by the Senate and House of Representatives of the 
United States of American in Congress assembled. That to protect the 
public health, secure the public safety, and to protect property in the 
District of Columbia there is hereby created a Zoning Commission, * * * 
which said commission shall have all the powers and perform all the 
duties hereinafter specified and shall serve without additional compensation 
* * *. (March 1, 1920, 41 Stat. 500, ch. 92, § 1; Feb. 26, 1925, 43 Stat. 

983, ch. 339.) 

% 

Act of June 20, 1938 
Section 5-415, D. C« Code, 1951 Ed. : 

♦ * * The Zoning Commission may from time to time amend the 
regulations or any of them or the maps or any of them. Before putting 
into effect any amendment or amendments of said Regulations, or of said 
map or maps, the Zoning Commission shall hold a public hearing thereon. 
At 1 east thirty days 1 notice of the time and place of such hearings shall 
be published at least once in a daily newspaper or newspapers of general 
circulation in the District of Columbia. Such published notice shall 
include a general summary of the proposed amendment or amendments 



8 


or map or maps, and the time and place of the hearing. The Zoning 
Commission shall give such additional notice of such hearing as it shall 
deem feasible and practicable. At such hearing it shall afford any 
person present a reasonable opportunity to be heard * * *. (June 20, 
1938, 52 Stat. 798, ch. 534, § 3.) 

Section 5-417, D. C. Code, 1951 Ed. : 

A Zoning Advisory Council is hereby created to be composed of 
a representative designated by the National Capital Park and Planning 
Commission, a representative designated by the Zoning Commission of 
the District of Columbia, and a representative designated by the Com¬ 
missioners of the District of Columbia, all of whom shall be persons 
experienced in zoning practice and shall serve without additional com¬ 
pensation. No amendment of any zoning regulation or map shall be 
adopted by the Zoning Commission unless and until such amendment be 
first submitted to said Zoning Advisory Council and the opinion or re¬ 
port of such Council thereon shall have been received by the Commission: 
Provided , however . That if said Council shall fail to transmit its opinion 
and advice within thirty days from the date of submission to it, then in 
such event the Zoning Commission shall have the right to proceed to act 
upon the proposed amendment without further waiting for the receipt of 
the opinion and advice of said Council. (June 20, 1938, 52 Stat. 798, 
ch. 534, § 5.) 



Section 5-422, D. C. Code, 1951 Ed.: 


It shall be unlawful to erect * * * any building * * * within the 
District of Columbia without obtaining a building permit from the inspector 
of buildings, and said inspector shall not issue any permit for the erection 

* * * of any building * * * unless the plans pf and for the proposed erection 

* * * conform to the provisions of this Act and of the regulations adopted 
under this Acte * * * It shall be unlawful to erect * * * any building 

* * * on any land within the District of Columbia in violation of the pro¬ 
visions of this Act or of any of the provisions of the regulations adopted 
under this Act. * * * (June 20, 1938, 52 Stat. 800, ch. 534, Sec. 10.) 

Section 5-425, D. C. Code, 1951 Ed. : 

The word M amend, M "amendment," "amendments," or "amended," 
when used in this Act in relation to the zoning regulations, shall be deemed 
to include any modification of the text or phraseology of the regulations or 
of any provision of the regulations or any regulation * * * or any new regu¬ 
lation or any change of or in the wording of content of the regulations. 

The word "amend," "amendment, ** "amendments," or "amended," when 
used in this Act in relation to the zoning maps or any map, shall be deemed 
to include any change in the number, shape, boundary, or area of any 
district or districts, * * * and addition to any such map, any new map or 
maps, or any other change in the maps or any map. The words "ad¬ 
ministrative decision," "administrative officer," "administrative officer 


or body," when used in section 8 of this Act shall not be deemed to include 
the Zoning Commission. (June 20, 1938, 52 Stat. 801, ch. 534, Sec. 13.) 

ZONING REGULATIONS INVOLVED 
interim Section XVIU (a) - Minimum lot areas and lot widths : 

In the 'A 1 Restricted ('A'R) District, the f A r Semirestricted 
(*A f SR) District, and the 'B* Restricted ('B'R) District no dwelling 
shall hereafter be erected, except as specifically provided in the follow¬ 
ing paragraph, unless the lot on which it is located complies with the 
requirements for minimum lot area and minimum lot width as given in the 


following table: 



"Type of dwelling 

Minimum 
lot area, sq. ft. 

Minimum 
lot width, ft. 

1-family detached 

5,000 

50 

1-family semi-detached 

2,500 

25 

1-family attached 

2,000 

20 


TT In case a lot unimproved at the date of adoption of this amendment 
has an area or a width less than that specified above and does not adjoin 
either another unimproved lot or an improved lot owned or controlled by 
the owner of the lot in question, a building may be erected thereon if both 
the area of the lot and the width of the lot in question is at least 85 per cent 
of the area and width required under the preceding paragraph for the type 
of dwelling and the district in which it is located, provided that the building 




complies with all other provisions of the zoning regulations. 

* * * * 

"For the administration of this Section, the width of a lot shall be 
defined as the distance measured along the building line between the side 
boundary lines of the lot, except, however, in the case of an irregularly 
shaped lot the width shall be the average of the greatest and the least distances 
between the side boundary lines. For the application of this definition to 
a corner lot, the building line along the longer street frontage shall be con¬ 
sidered as a side boundary line. A semi-detached dwelling shall be de¬ 
fined as a dwelling having one party wall and one side yard; an attached 
dwelling as one having two party walls and no side-yard." 

SUMMARY OF THE ARGUMENT 
Zoning is legislative action in exercise of the police power. 

The amendment to the Zoning Regulations prescribing minimum lot areas 
and minimum lot widths was adopted as a part of a comprehensive plan for 
the development, use and preservation of residential districts in the District 
of Columbia. The proper function of the lower court and of this Court in 
reviewing the action of the Zoning Commission is not to search for evidence 
which would sustain a view of the court contr ary to that expressed by the 
amendment; rather it is merely to determine whether the commissions 
action was unreasonable and arbitrary. If any state of facts existed 


which will form a rational basis for the action taken, it must stand even if 
the Court would not reach the same conclusion. The fact that appellant 
may suffer pecuniary loss does not, without more, establish that the regu¬ 
lation was discriminatory or confiscatory. 

ARGUMENT 

1 

The Zoning Commission did not exceed 
its authority when it amended the Zoning 
Regulations so as to establish minimum 
lot areas and minimum lot widths for 
residential structures. 

The amendment to the Zoning Regulations (J. A. 20-22), which 
established minimum lot areas and minimum lot widths for residential 
structures in the "A” Restricted, "A" Semirestricted, and "B" Restricted 
Districts, was a proper and reasonable exercise of power vested in the 
Zoning Commission by the Congress. The purpose of the existence of 
the Zoning Commission is to protect the public health, secure the public 
safety, and protect property in the District of Columbia.* 

By Section 1 of the Act of June 20, 1938 (§ 5-413, D. C. Code, 
1951 Ed.), supra , the Zoning Commission was empowered to regulate 

1 Act of March 1, 1920 (§ 5-413, D. C. Code, 1951 Ed.) 
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the size of yards, courts, and other open spaces, the density of population 
and the uses of buildings and land for residences. To this end the Zoning 
Commission was authorized to divide the District of Columbia into districts 
or zones and, within such districts or zones, to regulate the erection and 
uses of buildings and lands. 

Section 2 of the Act of June 20, 1938 (§ 5-414, D. C. Code, 1951 
Ed.), supra , provides that: 

Tt Such regulations shall be made in accordance 
with a comprehensive plan and designed to lessen 
congestion in the street, to secure safety from fire, 
panic, and other dangers, to promote health and the 
general welfare, to provide adequate light and air, to 
prevent the undue concentration of population and the 
overcrowding of land, and to promote such distri¬ 
bution of population and of the uses of land as would 
tend to create conditions favorable to health, safety, 
transportation, prosperity, protection of property, 
civic activity, and recreational, educational, and 
cultural opportunities, and as would tend to further 
economy and efficiency in the supply of public services. 

Such regulations shall be made with reasonable con¬ 
sideration, among other things, of the character of 
the respective districts and their suitability for the 
uses provided in the regulations, and with a view to 
encouraging stability of districts and of land values 
therein. (June 20, 1938, 52 Stat. 797, ch. 534, § 2) 

Section 3 of the Act of June 20, 1938 (§ 5-415, D. C. Code, 

1951 Ed.), supra, authorizes the Zoning Commission to amend the Zoning 
Regulations from time to time in the manner therein provided. It is 
apparently conceded that the Zoning Commission, in its consideration 
and final adoption of the amendment in question, followed the prescribed 
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procedure. Moreover, from the report of the Zoning Advisory Council, 
it appears without serious question that the action of the Zoning Commission, 
in establishing minimum lot areas and minimum lot widths in the three 
residential districts involved, was a part of a comprehensive plan for the 
development and use of the small remaining area of vacant land in the 
residential districts of the District of Columbia (J. A. 14, 17-19). 

Appellants contend here, as they did in the court below, that the 
amendment is not a part of any comprehensive plan in that it bears no re¬ 
lation to the public health, safety or welfare. Specifically, appellants say 
that the amendment is not a proper exercise of power vested in the Zoning 
Commission to regulate on the subjects of density of population, congestion 
and overcrowding, light and air and public safety from fire, panic, and 
similar dangers. 

Appellants have manifestly misconceived the purpose and effect 
of the Zoning Regulations as amended. The very purpose of zoning is to 
determine the best use which should be made of land in the interest of the 
total community. In fact, one of the primary objects of the Act of June 20, 
1938, supra , is the stabilization of land uses and land values. Such was 
the view of this Court in Lewis et al . v. District of Columbia, et al ., 89 
U. S. App. D. C. 72, 190 F. 2d 25, where it was said: 

" * * * And it has long been recognized that one 
of the purposes of zoning is to ’stabilize the uses of 


land 1 aid f furnish protection to residential 
neighborhoods which will cause them to 
maintain themselves in a decent and sanitary 
way * * *. By this process obsolescence is 
greatly retarded* * * *." 

As indicated by the report of the Zoning Advisory Council, the 
requirement of minimum lot areas and minimum lot widths is the product 
of long study by zoning authorities of trends in land uses in the three zoning 
categories involved (J.A. 16-17). An analysis of these trends established 
the need for additional means of controlling densities of population which 
” * * * overcrowd the land, detract from the character of the neighborhood, 
depreciate the value of adjoining property, and permit standards lower than 
those now generally accepted as desirable. M (J.A. 16) 

The requirement of minimum lot areas and minimum lot widths, 
although new in the District of Columbia, has been regulated in many juris¬ 
dictions almost since the inception of zoning in the early 1920* s. Edward 
M. Bassett, Esq., a leading authority in the field of zoning, is the author 
of a treatise on zoning which is universally accepted by city planners and 
liberally quoted by courts in all jurisdictions. On the general subject in 
controversy, Mr. Bassett writes: 

"In the years immediately after 1916, when the 
building zone resolution of New York City was es¬ 
tablished, several state legislatures passed enabling 
acts for zoning. During that period it was found 
that in addition to its regulation of height, area, and 
use zoning should be applied to another field—the 
density of population. Cities often desired to prevent 
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multiple dwellings accommodating more than 
a limited number of families per acre. The 
same method was sometimes expressed in 
another way—by requiring a certain number of 
square feet of lot for each family. Advocates 
of the earliest ordinances of this type attempted 
to justify them as a regulation of area. The 
difficulty was that there was nothing to control 
the crowding of a large number of families into 
a building that complied with all the area re¬ 
quirements, i. e., those of courts and yards. 

The courts pointed out that the regulation of 
density of population required an added grant 
of power from the state legislature to the 
municipality. The result was that the field of 
density of population was included in new enabling 
acts, and some of the old ones were amended. 

”,About this time Herbert Hoover, then 
Secretary of Commerce, appointed an Advisory 
Committee on Zoning. 

♦ * * * 

TT * * * The new Committee, with a staff 
furnished by the Department of Commerce, in¬ 
vestigated die possibilities of somewhat uniform 
methods of establishing jzoning ordinances through¬ 
out the country. A standard form of state 
enabling act for zoning was prepared and furnished 
to all legislatures and municipalities. This form 
was adopted in whole or part by many states and has 
been one of the causes for the spread of zoning 
throughout the states, (pp. 28, 29) 
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"Density of population was not one of the 
fields of zoning mentioned in early zoning enabling 
acts. It was pointed out by the New York Suprene * 

Court in 1924 that the number of families per acre 
could not be regulated under the provisions for 
area or use of buildings. The words density of 
population* were thereupon inserted in many of the ** 

then existing enabling acts, in the standard form of „ 


The District of Columbia Zoning Act of 1938 is patterned on 
this model act. 


<i 

* 
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the United States Department of Commerce and 
in new acts based on that form. The field of 
’density of population’ is considered to include 
regulations based on the number of families per 
acre, families per square feet of lot, and families 
per front feet of lot. (p. 49) 

Statutes empowering municipalities to regulate the density of 
population confer a broad authority to regulate such density in the 
reasonable exercise of the police power. "The general welfare may be 
tested by considerations of stabilization, orderliness and development 
in the forms, branches and grouping of the elements of residence, business 
and industry in community life. ’’ Stone, et al . v. Cary, et al . (N. H. 
1938), 200 A. 517, 520; Kimball v. Blanchard, et al . (N. H. 1939), 7 A. 

2d 394. 


Thus in Collins, et al . v. Board of Adjustment of Margate City, 
et al. , 3 N. J. 200, 69 A. 2d 708, supra, the Court said at page 712: 

"A high class residence district is as essential 
to the local economy as multi-family and apartment 
house areas. Each has its place in a well-rounded 
municipal development; each has its part in a com¬ 
prehensive plan for the utilization of local facilities 
for the common welfare. The devotion of lands to 
their highest and best uses, having in view the needs 
of all, is the principle of zoning as expounded in the 
statute. The complex problems of communal life 
and growth lay corresponding restraints upon the 
use of property; and, if the measures invoked are 
reasonably adapted to the need, there is not a ta k ing 
of property in the constitutional sense. * * * ” 
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Zoning ordinances which prescribe minimum lot areas and 
minimum lot widths have been upheld in many jurisdictions as bearing a 
substantial relation to the public health, safety and general welfare. One 
of the leading cases on the subject is Simon v. Town of Needham , 311 
Mass. 560, 42 N. £. 2d 516, 141 A.L.R. 688, where an ordinance 
prescribing a minimum area of one acre was upheld. That case was 
cited with approval and followed in Clemons v. City of Los Angeles , 35 
Cal. 2d 95, 222 P. 2d 439. In the latter case the constitutionality of an 
ordinance which provided a minimum lot width of 50 feet and a minimum 
lot area of 5,000 square feet, the same provisions as are under attack, 
were upheld. Said the court: 

Tt A zoning law which prescribed a minimum area 
of one acre for residential lots was recently upheld 
in Simon v . Town of Needham, 311 Mass. 560, 42 
N. E. 2d 516, 141 A.L.R. 688, as a reasonable and 
valid restriction in view of the location of the district, 
the physical characteristics, and other circumstances 
present. Among the factors considered pertinent 
in relation to the municipality's power to so regulate 
the size of house lots in a district which appeared 
'admirably suited for one family residences' were 
the following, 42 N. E. 2d at page 518: avoidance of 
'congestion of land'; facilitation in furnishing 'trans¬ 
portation, water, light, sewer and other public 
necessities'; provision of recreational space for 
'children to play*; encouragement of the 'cultivation 
of flowers, shrubs and vegetables. ’ While the court 
recognized that there might be a 'difference of 
opinion' as to the real advantages that would accrue 
from the larger lots and whether they were such as 
to lead one to the conclusion that the adoption of one- 
acre area would result in a 'real and genuine enhance¬ 
ment of the public interests', still a belief that such 
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a result would be realized under the particular 
circumstances was f not unreasonable’ and pre¬ 
cluded ’the measure’ from being held ’invalid. ’ 

42 N. E. 2d at page 518. Similar factual con¬ 
siderations prevailed and a like rationale was 
followed in the case of Greenway Homes v 0 
Borough of River Edge, 137 N. J.L. 453, 60 A. 

2d 811, with regard to a zoning regulation pre¬ 
scribing a minimum frontage of 75 feet in residential 
districts. ” 

Again, in Garvin, et ux. v. Baker, et al . (Fla.), 59 So. 2d 360, the 
Supreme Court of Florida said, in upholding the constitutionality of the 
requirement that a lot be 50 feet in width and not less than 100 feet in depth: 

” * * * The zoning ordinance with reference 
to plats showing the width of streets, the width and 
depth of lots, the establishment of building lines, 
the number and kind of dwellings upon such lots, 
is exercised under the police power. It is the 
duty of public authorities in municipalities to protect 
the safety, the health and the general welfare of the 
citizens. This duty involves sanitary and health 
regulations, the number of septic tanks in a given 
area, sewerage disposal, the elimination of fire 
hazards, and many other activities. The size of 
lots upon which a one-family, two-family, or four- 
family, building may be erected is a subject for 
police regulation and when not unreasonable, such 
regulations do not deprive a person of his property 
without due process of law. ” 

Numerous other jurisdictions have upheld the constitutionality of 
similar zoning regulations in opinions along the same vein. The follow¬ 
ing is a sampling of these cases, but by no means is it an exhaustive 
listing: 


Colorado: 


Connecticut: 


New Jersey: 


New York: 


Missouri: 
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DiSalle v. Giggal, 128 Colo. 208, 261 P. 2d 499 
(held valid a requirement of 1/2 acre and a front 
width of 75 feet). 

State ex rel. La Voie v. Building Commission , 135 
Conn. 415, 65 A. 2d 165 (the ordinance required 
12,500 square feet for each family). 

Cobble Close Farm v. Board of Adjustment , 10 N. J. 
442, 92 A. 2d 4 (sustained 1 acre with not less than 
150 feet frontage). 

Fischer v. Bedminster Township , 21 N. J. Super. 81, 

90 A. 2d 757 (upheld validity of 5 acre minimum with 
200 feet minimum width). 

Franmore Realty Corp . v. Village of Old Westbury , 
116N.Y.S. 2d 68, aff. 304 N. Y. 845, 109 N. E. 2d 
714 (2 acre requirement valid). 

Flora Realty and Investment Company v. City of Ladue , 
362 Mo. 1025, 246 S. W. 2d 771, app. dis. 334 U. S. 
802, 97 L. Ed. 626, 73 S. Ct. 41 (3 acre requirement 
upheld). 


In summary, a statute or regulation whose justification rests in 
the police power must have a reasonable relation to a proper legislative 
purpose. Nebbia v. New York, 291 U. S. 502, 78 L. Ed. 940, 54 S. Ct. 
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505, 89 A. L. R. 1469. A minimum lot requirement of 5,000 feet for a 
single-family residence and a minimum width requirement of 50 feet for 
the same type of lot bears a substantial relation to the public health, safety, 
morals and welfare. These minimum restrictions are reasonable to 
obtain air, light and sunshine, prevent contagion and aid fire prevention. 
Hence, they are clearly within the police power and the regulation is valid 
and constitutional. Gorieb v. Fox, 274 U. S. 603, 71 L. Ed. 1228, 47 S. Ct. 
675, 53 A.L.R. 1210. See also In re Volpe's Appeal , 384 Pa. 374, 

121 A. 2d 97, 100. 

The test of the constitutionality of a regulation establishing 
classifications is its reasonableness. The test of the reasonableness of 
the requirements is whether they have a logical basis in fact. Here 
appellees have shown that there is a logical basis for fixing the minimum 
area and frontage requirements established, and, as pointed out in the 
Lewis report, quoted in the report of the Zoning Advisory Council (J. A. 
14-18), the median size of lots in the residential "A" Restricted districts 
was found to be 5988 square feet with a frontage of 60 feet. The es¬ 
tablishment of requirements that are less restrictive than the average is 
clearly constitutional. In addition, the Lewis report points out that the 
American Public Health Association standards suggest a minimum square 
footage for each dwelling in a single-family district of 6,200 feet. 


The trial court did not err in refusing 


e Zoning Commission. 


The Zoning Commission, in adopting the amendment to the 
Zoning Regulations, exercised police power delegated to it by the Congress. 
A presumption of validity therefore attached to such action. Under the 
circumstances, the function of the court below was limited to a determi¬ 
nation whether, on the basis of the record made at the public hearing, the 
amendment to the Zoning Regulations was unreasonable and arbitrary. 
Pacific States Box and Basket Co. v. White, et al., 296 U. S. 176, 80 L. 


Ed. 138, 56 S. Ct. 159, 101 A.L.R. 853; Village of Euclid v. Ambler 


Realty Co., 272 U. S. 365, 71 L. Ed. 303; Lewis, et al. v. District of 


Columbia, et al ., 89 U. S. App. D. C. 72, 190 F. 2d 25; Leventhal v. 
District of Columbia, 69 App. D. C. 229, 100 F. 2d 94, 95. 

The burden of proof was therefore imposed upon appellants to 
show that the action of the Zoning Commission was unreasonable and 
arbitrary, in that it bore no relation to the general welfare. This 
appellants have utterly failed to do. 

" * ♦ * when such legislative action f is 
called in question, if any state of facts reasonably 
can be conceived that would sustain it, there is 
a presumption of the existence of that state of 
facts, and one who assails the classification must 
carry the burden of showing by a resort to common 
knowledge or other matters which may be judicially 
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noticed, or to other legitimate proof, that 
the action is arbitrary. 1 * * * where the 

regulation is within the scope of authority 
legally delegated, the presumption of the 
existence of facts justifying its specific ex¬ 
ercise attaches alike to statutes, to munici¬ 
pal ordinances, and to orders of administrative 
bodies." Pacific States Box and Basket Co. 

Vo White, et al., 296 U. S. 176, 80 L. Ed. 138, 

56 S. Ct. 159, 101 A.L.R. 853. 

To the same effect was Sinclair Refining Co . v. City of Chicago, 
178 F. 2d 214 (7th C.C. A., 1949), where it was said: 

"A zoning ordinance passed in the exercise 
of the police power is clothed with a presumption 
in favor of its validity. It will not be disturbed 
where there is ground for a legitimate difference 
of opinion concerning its reasonableness, and the 
burden of showing it unreasonable and oppressive 
rests upon the party attacking it. But courts do 
not inquire into the facts or reasons which motivate 
the passage of a zoning ordinance, and all questions 
relative to the wisdom or desirability of particular 
restrictions in the ordinance rest with the legis¬ 
lative body creating it. When the reasonableness 
of an ordinance is challenged, the question for the 
court is not whether it thinks the ordinance wise, 
but whether the ordinance has a rational relation 
to public health, safety or general welfare." 

Likewise in Wakefield, et al . v. Kraft, et al . (Md.), 96 A. 2d 27, 
it was said: 

M The Court will not substitute its judgment 
for that of the legislative body if the question de¬ 
cided was fairly debatable. Zahn v„ Board of 
Public Works, 274 U. S. 325, 47 S. Ct. 594, 71 
L. Ed. 1074; Anne Arundel County v. Snyder, 

186 Md. 342, 46 A. 2d 689; Francis v. MacGUl 
(Md.), 75 A. 2d 91, 94; Hoffman v. Mayor & City 



Council of Baltimore (Md.), 79 A. 2d 367. 

It is not the function, duty or right of a Court 
to zone or rezone, but only to determine 
whether the legislative body has properly 
applied the governing law to the facts. If 
there is room for reasonable debate as to 
whether the facts justify the municipal legis¬ 
lature in deciding the need for its enactment, 
it must be upheld. It is only when there is 
no room for reasonable debate, or a record 
barren of supporting facts , that the Court can 
declare the legislative action arbitrary , ca¬ 
pricious, discriminatory or an unequal appli- 
c at ion of the law. ” [Emphasis supplied] 

Here the record discloses ample need and justification for the 

requirement of minimum lot areas and minimum lot widths in the "A" 

Restricted, "A" Semirestricted, and TT B TT Restricted Districts. As was 

said by the Zoning Advisory Council in its report (J. A. 18): 

’It would seem to be a reasonable and sound 
policy for the District to require high standards 
for development of the small remaining area of 
vacant land in order that the full resources of the 
future may be devoted to rehabilitating the thousand 
of acres erf substandard development which already 
exist. On the other hand, it should be possible, 
pending general zoning revisions, to permit develop¬ 
ment at close to present standards in areas already 
built up except for a few lots in single ownership. 

This flexibility is provided for in the proposed 
amendment by an 85 per cent clause which would 
reduce, in such cases, the lot standards fixed for 
new developments to:” 

”5,100 square feet and 46. 75 feet 
wide for one-family detached dwellings. ” 



"2,295 square feet and 21.25 feet 
for one-family semi-detached dwellings. " 

”1,785 square feet and 16 feet wide 
for one-family attached dwellings. Tt 

But whatever view may be taken respecting the propriety or 

necessity for the interim amendment to the Zoning Regulations, the fact 

remains that it was adopted pursuant to a systematic and comprehensive 

plan for the development and preservation of residential areas of the 

nation's capital. In Clemons v. City of Los Angeles , 35 Cal. 2d 95, 

222 P. 2d 439, supra , the Court said at page 441: 

"Such an enactment is considered with every 
intendment in favor of its validity, and a court will 
not, except in a clear case of oppressive and 
arbitrary limitation, interfere with the legislative 
discretion which has been exercised in the adoption 
of the regulation. Jardine v. City of Pasadena, 

199 Cal. 64, 72, 248 P. 225, 48 A.L.R. 509. It 
is presumed that the measure as a whole is justified 
under the police power and adapted to promote the 
public health, safety, morals, and general welfare. 

Lockard v. City of Los Angeles, 33 Cal. 2d 453, 

460, 202 P. 2d 38, 7 A.L.R. 2d 990. The courts 
may differ with the zoning authorities as to the 
'necessity or propriety of an enactment', but so 
long as it remains a 'question upon which reasonable 
minds might differ,' there will be no judicial 
interference with the municipality's determination 
of policy. Miller v. Board of Public Works, 
supra, 195 Cal. at page 490, 234 P. at page 386; 
see, iso, Acker v. Baldwin, 18 Cal. 2d 341, 344, 

115 P. 2d 455. * * * " 

What this Court said in Lewis, et al. v. District of Columbia, et al. 
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U. S. App. D. C. 72, 190 F. 2d 25, supra, is really the conclusion of 



TT * * * The necessity and desirability of 
zoning and city planning can no longer be subject 
to debate. Uncontrolled, haphazard development 
causes blighted neighborhoods, with their residents 
deprived of the amenties of decent living and of 
the environment which breeds good citizenship. 
Accordingly, Congress has given considerable 
discretion to the Zoning Commission for the es¬ 
tablishment of a comprehensive zoning plan, so 
that the public welfare may dominate the development 
of the capital city. 

"In reviewing the exercise of that discretion, 
f It is not the function of the court to substitute its 
judgment for that of the Commission even for 
reasons which appear most persuasive. A suit 
to declare a zoning order void is not an appeal on 
the merits of the issues presented to the Commission 
at its hearing. f Wolpe v. Poretsky, 79 U. S. App. 

D. C. 141. 143-I447~l44 f72cT^05, 507-508. 

'The action of zoning authorities, as of other ad¬ 
ministrative officers, is not to be declared un¬ 
constitutional unless the court is convinced that 
it is "clearly arbitrary and unreasonable, having 
no substantial relation to the * * * general welfare." 
[Citing cases] If the question is T *f airly debatable," 
the zoning stands. 1 Leventhal v. District of 
Columbia, 69 App. D. C. 229, 230, 100 F. 2d 94, 
957 ^ 
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The amendment to the Zoning Regulations, 
as enforced against the appellants, was 
neither discriminatory nor was it confiscatory. 

Appellants’ principal opposition to the Zoning Regulations is that 
the lot size and lot width requirements prevent them from making the most 
profitable use of their land. Specifically, they say that while prior to 
the adoption of the amendment they could have constructed six houses, now 
they are permitted to construct only four. . But from aught that appears 
from the record, a large number of the owners of unimproved land in these 
residential districts involved can say with equal truth that their land could 
be used to a more profitable advantage if minimum lot areas and minimum 
lot widths had not been established. 

In any event, it is a first principle that zoning must look to the 
general welfare and this is so even if some injury results to a particular 
individual by reason of the enforcement of a zoning regulation. In other 
words, without more, the welfare of the community cannot be subordinated 
to the profit motives of individual land owners. See Scarborough 
Apartments, Inc, v. City of Englewood, 9 N. J. 182, 87 A. 2d 537, 538; 
Rockaway Estates, Inc, v. Rockaway Township, 38 N. J. Super. 468, 

119 A. 2d 461, 466; Zahn v. Board of Public Works of the City of Los 
Angeles, 235 P. 388, aff. 274 U. S. 325, 71 L. Ed. 1074, 47 S. Ct, 594. 



The case of Marblehead Land Co . v. City of Los Angeles, 36 F. 
2d 242, 47 F. 2d 528, cert. den. 284 U. S. 634, 76 L. Ed. 540, 52 S. Ct. 

18, is in point. There an ordinance of the City of Los Angeles permitted 
the drilling of oil wells in a residential area. Plaintiffs bought land for that 
purpose and thereafter the city amended the ordinance so as to prohibit such 
drilling. The district court held that plaintiffs had acquired no property 
right of which they had been deprived by the amendment to the ordinance, 
saying: 

"It seems not to follow that, because the 
plaintiff oil company may have nade a considerable 
investment of money prior to the repeal of the per¬ 
missive ordinance, it thereby obtained a right to 
proceed to develop the property as an oil-producing 
plant, which could not later be taken from it. Once 
it is said that the restrictive ordinances in question 
were justified in their subject and terms by the 
right of police power, then they must be held to 
operate upon the plaintiffs, regardless of whether 
they produce damage or not. The case of Dobbins 
v. Los Angeles, 195 U. S. at page 238, 25 S. Ct. 

18, 49 L. Ed. 169, sustains that view. A man 
might make a very large investment in city lots, 
which were at the time clear of restrictions, and 
with the intent to erect a large business thereon, 
and the next day the city might adopt an ordinance 
of legal effect as against him, which would so zone 
his property as to prevent his making the most pro¬ 
ductive use of it possible. The loss he would 
suffer he would have to endure for the general 
good. The contracts of lease made should be 
assumed to have been entered into with knowledge 
by the parties of the right of the city to zone the 
land against business of the character designed to 
be there established. * * * " 
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The Circuit Court of Appeals (9th Cir.), 47 F. 2d 528, affirmed 
this decision saying: 


M * * * It has uniformly been held that there 
is no vested right in a permit or an ordinance 
of the nature of that involved here, by which the 
boundaries of the residential zone were changed 
to exclude appellants’ property therefrom. That 
being true, appellants are. without remedy unless on 
the whole it can be said that the final action of the 
city council, by which it again included their 
property in the residence zone, was so wholly un¬ 
reasonable and unjustifiable under the circumstances 
as to be void. In this connection it is proper to 
consider the changes in the situation of the parties 
brought about by the ordinance excluding the lands 
of appellants from the residence district, but a 
mere change of policy or of legislation, however 
unfortunate the result may be to appellants, does 
not justify the courts in declaring void an ordinance 
exercising legitimate police power. The loss 
suffered by the appellants by reason of this change 
in legislative policy is no more a taking of their 
property than is the loss resulting to them by reason 
of being deprived of the right to develop the oil on 
their property or the right to use their land for 
other than residence purpose. M 

To the same effect was Clemons v. City of Los Angeles , 35 Cal. 

2d 95, 222 P. 2d 439, supra , where it was said at page 445: 

” * * * The zoning ordinance is not objection¬ 
able upon retroactive grounds in destroying 
plaintiff’s vested property rights, Jones v. City 
of Los Angeles, supra, 211 Cal. 304, 310-311, 

295 P. 14, but it only looks to the future in guiding 
a pattern of home development in the enhancement of 
the public interest. Acker v. Baldwin, supra, 

18 Cal. 2d 341, 346, 115 F. 2d 455. While it 
may be that plaintiff could realize a greater profit 
in the aggregate from the disposition of the various 


bungalows in single units to different in¬ 
dividuals, such consideration does not make 
the zoning ordinance arbitrary in its appli¬ 
cation to his property, Wilkins v. City of San 
Bernardino, supra, 29 Cal. 2d 332, 338, 175 
P. 2d 542; Lockard v. City of Los Angeles, 
supra, 33 Cal. 2d 453, 466-467, 202 P. 2d 38, 
nor preclude the regulation of his individual 
rights in the promotion of the general welfare. 

Miller v. Board of Public Works, supra, 195 
Cal. 477, 487-488, 234 P. 381.” 

See also In re Volpe’s Appeal , 384 Pa. 374, 121 A. 2d 97, supra . 

In further support of their contention that the amendment to the 
Zoning Regulations is, as to their property, unreasonable, appellants say 
that one of the lots upon which they propose to build lacks ten square feet 
of meeting the lot area requirement and that the other lot, although less than 
the minimum area, faces two large avenues, on one of which there is an 
18-foot parking. Appellants reason from this that there could be no problem 
as to light and air and that, consequently, the only effect of the amendment 
is to "penalize economically the purchasers of these lots. ” 

But, as pointed out above, even though there may be a difference 
of opinion as to whether the amendment in question will result in a sub¬ 
stantial enhancement of the public interest, the fact is that appellants have 
utterly failed to establish that such amendment goes beyond what the pro¬ 
tection of the public interest requires. Since, therefore, the question is 
fairly debatable the judgment of the Zoning Commission should not be disturbed. 
Leventhal v. District of Columbia, 69 App. D. C. 229, 230, 100 F. 2d 94, 95, 
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Finally it is submitted that all which is now urged by the 
appellants, respecting any hardship which they may suffer, was presented 
to and considered by the Board of Zoning Adjustment (J. A. 22-23). That 
board was created by law^ for the purposes, among others, of granting 
variances and exceptions where, by reason of any extraordinary situation 
or condition of the land, the strict enforcement of the Zoning Regulations 
would result in exceptional and undue hardship to the owner thereof. Sig¬ 
nificantly enough, appellants did not see fit to join the members of the Board 
of Zoning Adjustment as parties defendant to the action below, although 
such board is by law separate and distinct from the Zoning Commission. 

CONCLUSION 

The Zoning Commission did not exceed its authority when it 
prescribed, by amendment to the Zoning Regulations, minimum lot widths 
and minimum lot area requirements, since such requirements bear a sub¬ 
stantial relation to the public health, safety and welfare. Under the cir¬ 
cumstances the court below did not err when it refused to enjoin the enforce¬ 
ment of the regulation and granted the appellees' motion for summary judgment. 


Section 5-420, D. C. Code, 1951 Edition. 


It is, therefore, submitted that the judgment of the court below 


should be affirmed. 


Respectfully submitted, 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 

MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C, 

HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C., 

Attorneys for Appellees, 
District Building, 
Washington 4, D. C. 
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Minimum Minimum 


"Type of dwelling 

lot area, sq. ft. 

Lot width, ft 

1-family detached 

6,000 

55 

1-family semi-detached 

2,750 

25 

1-family attached 

2,100 

20 " 


M In case a lot unimproved at the date of adoption of this amendment 
has an area or a width less than that specified above and does not adjoin 
either another unimproved lot or an improved lot owned or controlled by 
the owner of the lot in question, a building may be erected thereon if both 
the area of the lot and the width of the lot in question is at least 85 per 
cent of the area and width required under the preceding paragraph for the 
type of dwelling and the district in which it is located, provided that the 
building complies with all other provisions of the zoning regulations." 

"In the 'B T Restricted District a one n family dwelling or a flat erected 
before June 24, 1924, and not thereafter enlarged may be converted for use 
as a flat (in the cae of a one-family dwelling), or as an apartment house 
(in the case of a one-family dwelling or a flat), only provided that it is 
located on a lot with a minimum area of 1,000 square feet for each house- 
Tr 2 hold unit to be provided therein. A one-family dwelling, flat or 
apartment house erected before June 24, 1924 and not thereafter enlarged 
may not, however, be converted for use as a tenement or as a tenement 
house as defined in the Housing Regulations of the District of Columbia 
approved August 11, 1955. This shall not preclude the alteration of an 
apartment house erected in the r B T Restricted District before June 24, 

1924, and not thereafter enlarged for a greater number of household units 
provided it is located on a lot with a minimum area of 1,000 square feet 
for each of the household units to be provided therein." 

M For the administration of this Section, the width of a lot shall be 
defined as the distance measured along the building line between the side 
boundary lines of the lot. A semi-detached dwelling shall be defined as 
a dwelling having one party wall and one side yard; an attached dwelling 
as one having two party walls and no side yard." 

NOTE: 

The D. C. Housing Regulations define "tenement house" and 'tenement" 
as follows: 
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"Tenement house" means any building or part thereof con¬ 
taining three or more tenements occupied or offered for occupancy 
for a consideration, or any building or part thereof containing com¬ 
bination of three or more tenements and apartments, of which not 
more than two are apartments, occupied or offered for occupancy 
for a consideration. 

"Tenement" means a dwelling unit consisting of one or more 
habitable rooms under the exclusive control of the tenant thereof, 
who does not also have in connection therewith bathroom facilities 
under his exclusive control * * * *. 

Study of a proposed amendment along the lines advertised was di¬ 
rected by the Zoning Commission at its executive session held last June. 
Principal participation by the zoning staff was directed to the selecting of 
sample areas in the three zoning categories involved. These zoned areas 
embracing a total of about 5,902 acres in the "A" Restricted district, 

1,062 acres in the "A" Semi-restricted district and 601 acres in the 
"B" Restricted district, constitute approximately 42% of the entire zoned 
area in the District of Columbia. 

On the basis of this sampling a report by Mr. Harold Lewis was 
submitted to the Advisory Council which reads as follows: 

"At the request of the Zoning Commission, the staff of the Zoning 
Commission and the Districts zoning consultant, Harold M. Lewis, and 
his local staff have cooperated in a study of the various types of s ingle - 
fhmily residential areas in Washington. From this there has been de¬ 
veloped a proposal for an interim amendment to the zoning regulations to 
prevent, pending the adoption of comprehensive revised regulations, the 
creation in such areas of excessive densities which would overcrowd the 
land, detract from the character of the neighborhood, depreciate the value 
of adjoining property, and permit standards lower than those now generally 
accepted as desirable." 

Tr 3 "There is appended hereto a draft of such a proposed amendment. 

A summary of the findings on which it is based is given below. " 

"A selection was made of typical areas now lying within the T A 1 
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Restricted (*A T R), 'A 1 Semirestricted ( f A f SR), and T B* Restricted (’B’R) 
Districts. An analysis was then made of the lot sizes in each group of 
areas.” 

"In the f A f R District areas there were a total of 5,098 lots with 
one-family detached dwellings. The median lot area was 5,988 square 
feet with a median lot frontage of about 60 feet. Only 14% of all such 
lots studied had areas of less than 4,000 square feet. In comparison 
with these figures, one-family detached dwelling lots recently developed 
in Cleveland Park which indicated the need for interim control had only 
30-foot frontage, while an analysis of all lots in that particular area 
showed a range in lot area from 2,122 square feet to 20. 5 acres, with a 
median lot area of 9,450 square feet and a median frontage of about 85 
feet. 

"The T A f SR areas selected contained 3,803 lots developed with one- 
family semi-detached dwellings. These had a median lot size of 2,480 
square feet and a median width of about 23 feet. Of the total, 55% fell 
within a group where the lot areas ranged from 2,000 to 3, 500 square feet. 
Only 8% of the lots were smaller than 1, 500 square feet." 

"The f B f R areas selected contained 4, 651 lots developed with one- 
family row houses. These had a median lot area of 1,864 square feet 
and a median lot width of about 19 feet. Many of the lots were less than 
100 feet deep. Of the total, 20% were smaller than 1, 500 square feet 
and 40% were larger than 2,000 square feet. 

"A study of 14 recent cases of conversion of dwellings to apartments 
showed an average lot size per apartment after conversion of only 640 
square feet, giving a net density of 68 families per acre. Most of these 
conversions were in two-story row houses, but one was in a four-story 
building. In comparison, the density recommended by the American 
Public Health Association for row houses is 2,300 square feet per family 
or only 19 families per acre. The recommended amendment would es¬ 
tablish, in those cases where such conversions are now permitted a ratio 
of 1,000 square feet of lot area per family. " 
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"Other American Public Health Association standards for minimum 
lot areas are 6,200 square feet for one-family detached dwellings and 
3,500 square feet for one-family semi-detached dwellings." 

Responses to a questionnaire sent out by the Rezoning Office in 
January, 1955 to the Citizens Zoning Advisory Committee indicated the 
following preferences:" 

,f Minimum lot areas of about 7,000 square feet for 
one-family detached dwellings in new developments, although 
a sub-committee favored 6,000 square feet. " 

Minimum lot widths for one-family row houses of 20 feet, 
although a sub-committee favored 18 feet." 

"It would seem to be a reasonable and sound policy for the District 
to require high standards for development of the small remaining area 
of vacant land in order that the full resources of the future may be devoted 
to rehabilitating the thousand of acres of sub-standard development which 

Tr 4 

already exist. On the other hand, it should be possible, pending general 
zoning revisions, to permit development at close to present standards 
in areas already built up except for a few lots in single ownership. This 
flexibility is provided for in the proposed amendment by an 85% clause 
which would reduce, in such cases, the lot standards fixed for new devel¬ 
opments to:" 

"5,100 square feet and 46.75 feet wide for one-family de¬ 
tached dwellings." 

"2,295 square feet and 21.25 feet wide for one-family semi¬ 
detached dwellings." 

"1,785 square feet and 17 feet wide for one-family attached 
dwellings." 

"The proposed amendment includes definitions for width of lot, a 
semi-detached dwelling, and an attached dwelling. " 

The Council has carefully studied the proposed amendment and agrees 
in principle with the conclusions reached by the consultant particularly 
with respect to the standards recommended for the "A" Restricted and 
"A" Semi-restricted districts. While we believe the standards of 2100 



square feet with a 20-foot lot frontage for row housing in general is too 
high it must nevertheless be recognized the regulation as drawn will af¬ 
fect only about 600 acres in the category involved, over 98% of which is 
presently improved. This means that there are only some 10 acres of 
unimproved land which would be affected, some of this obviously falling 
within the 85% clause as provided in the second paragraph. 

Summarizing further the Zoning Revision Office advises that there 
are an additional 1,639 acres of row-house ground in the "B", "C", and 
,f D" area districts with vacant land totaling some 69 acres. It seems prob¬ 
able that a reduction of the proposed standards will be required for this 
area in the final city-wide regulation. For the present purpose however 
it is believed the suggested standards for the limited amount of land lo¬ 
cated in the existing "B" Restricted district can be justified as a base to 
form the nucleus of a new single family row-house district which will prob¬ 
ably be created in a limited amount of the city's area under the final plan. 
Areas which would probably be included in such a district have been sug¬ 
gested for Georgetown and others. 

Tr 5 The council is of the opinion that the standards suggested for the one- 
family semi-detached dwelling reflect a fairly accurate median but that in 
the overall final plan study should be given the possibility of greater re¬ 
strictions and requirements. 

It is obvious that the standards recommended by Mr. Lewis for the 
one-family detached dwelling particularly in view of the vast amount of 
land area involved are average figures only and that ultimately in the final 
plan the problem involved will result in the creation of about three separate 
districts, the standards for which would probably be increased under two 
of them with a reduction foreseen in the third. 

The Council is of the opinion that the amendment should be adopted 
by the Commission as advertised but that the clause in the first paragraph 
"hereafter erected" should be clarified for purposes of administration. This 
it is believed can be done best by a declaration of legislative intent rather 
than as an amendment to the text. 

Approval is recommended. /s/ R. O. Clouser 

/s/ John Nolen, Jr. 

/s/ T. B. Hunter 
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EXHIBIT 5 


Tr 1 [Filed May 7, 1956] 

ORDERED: 


December 7, 1955 


That after public notice and hearing as prescribed by law, the fol¬ 
lowing change in the Zoning Regulations is adopted: 

WHEREAS the Zoning Regulations of the District of Columbia, adopt¬ 
ed under the Act of Congress of March 1, 1920, entitled "An Act to regu¬ 
late the height, area, and use of buildings in the District of Columbia and 
to create a zoning commission, and for other purposes", as subsequently 
amended, is now in process of general revision through the services of a 
consultant and the final report of such consultant is not due until Novem¬ 
ber of 1956, and 

WHEREAS said revised regulations are expected to contain provi¬ 
sions for minimum lot widths and minimum lot areas for residential 
structures and such provisions are not incorporated in the existing 
zoning regulations, , and 

WHEREAS without such controls and with the current shortage in 
housing, there is a tendency to develop land for residential use at densities 
which are greater than deemed desirable under present day standards for 
health, safety, and general welfare, 

Now THEREFORE, the Zoning Commission proposes as an interim 
measure pending the adoption of complete revised regulations the follow¬ 
ing amendment to the zoning regulations: 

A new Section XVHI (a) is added to read: 

T INTERIM SECTION XVIII (a) . - Minimum Lot Areas and Lot Widths 

In the \A T Restricted ( f A'R) District, the ’A* Semirestricted (VA'SR) 
District, and the f B* Restricted ( f B T R) District no dwelling shall hereafter 
be erected, except as specifically provided in the following paragraph, 
unless the lot on which it is located complies with the requirements for 
minimum lot area and minimum lot width as given in the following table: 
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"Type of dwelling Minimum Minimum 



lot area, sq. ft. 

lot width 

1-family detached 

5,000 

50 

1-family semi-detached 

2,500 

25 

1-family attached 

2,000 

20 


"In case a lot unimproved at the date of adoption of this amendment 
has an area or a width less than that specified above and does not adjoin 
either another unimproved lot or an improved lot owned or controlled by 
the owner of the lot in question, a building may be erected thereon if both 
the area of the lot and the width of the lot in question is at least 85 per 
cent of the area and width required under the preceding paragraph for the 
type of dwelling and the district in which it is located, provided that the 
building complies with all other provisions of the zoning regulations. 

Tr 2 "In the *B T Restricted District a one-family dwelling or a flat erected 
before June 24, 1924, and not thereafter enlarged may be converted for 
use as a flat (in the case of a one-family dwelling), or as an apartment 
house (in the case of a one-family dwelling or a flat), only provided that 
it is located on a lot with a minimum area of 1,000 square feet for each 
household unit to be provided therein. A one family dwelling, flat or 
apartment house erected before June 24, 1924 and not thereafter en¬ 
larged may not, however, be converted for use as a tenement or as a 
tenement house as defined in the Housing Regulations of the District of 
Columbia approved August 11, 1955. This shall not preclude the alteration 
of an apartment house erected in the r B f Restricted District before June 
24, 1924, and not thereafter enlarged for a greater number of household 
units provided it is located on a lot with a minimum area of 1,000 square 
feet for each of the household units to be provided therein. 

"For the administration of this Section, the width of a lot shall be 
defined as the distance measured along the building line between the side 
boundary lines of the lot, except, however, in the case of an irregularly 
shaped lot the width shall be the average of the greatest and the least dis¬ 
tances between the side boundary lines. For the application of this defini¬ 
tion to a corner lot, the building line along the longer street frontage shall 


be considered as a side boundary line. A semi-detached dwelling shall 
be defined as a dwelling having one party wall and one side yard; an at¬ 
tached dwelling as one having two party walls and no side-yard." 

THOMAS A. LANE J. GEORGE STEWART 

ROBERT E. MCLAUGHLIN SAMUEL SPENCER 

EDWARD J. KELLY (Acting) W. E. CHASE 

Executive Officer. 


EXHIBIT 6 

[ Filed May 7, 1956] |A.S. O., Received Jan. 

24, 1956] 

Appeal # 4362 

BOARD OF ZONING ADJUSTMENT 
District Of Columbia 

Appeal for Special Exception or Variance from 
the Zoning Regulations of the District of Columbia 
Notice: (1) Any communication purporting to be an appeal will be 
regarded as mere notice to seek relief until it is made on this form. Ap¬ 
peals must be typewritten or printed. All information shall be furnished 
by the appellant or applicant. A fee of $40.00 shall be paid to the Collec¬ 
tor of Taxes, District of Columbia, before an appeal shall be accepted for 
hearing; except that such fee shall be $20.00 for the filing of appeals for 
the enclosing or erection of porches to nonconforming single family dwel¬ 
lings; the erection of additions to nonconforming single family dwellings, 
the erection of additions or porches to single family dwellings which will 
be made nonconforming by reason of the addition, and the erection of 
private garages as provided in Section XXm, Part 2, Paragraphs 16, 

19 and 21 of the Zoning Regulations, and to permit open parking spaces 
between the outside walls of a single family dwelling and the line of any 
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street upon which the lot abuts for the accommodation of motor driven 
vehicles of persons residing in the dwelling. This fee need not be paid 
by a citizens 1 association or association created for civic purposes and 
not for profit. 

(2) Present this form in person in Room 2, District Building, Do 
not mail. 

TO THE BOARD OF ZONING ADJUSTMENT Appeal No. 4362 

Appeal is hereby made for a special exception or variance as pro¬ 
vided by Section XXIII, Part 3, Paragraph 3 of the Zoning Regulations. 

Premises affected are located at 5000 Block of Cathedral Ave. N.W . 

on square 1439 lot Part lot 872 

■ ■ ■ ■ — 1 ■ , ■ — ■ 1 — 

Owner: Lloyd P. Salyer Address 1659 45th Street, N.W. _ 

Date of Appeal: Jan. 24th, 1956 _ 

INFORMATION REQUIRED BY THE BOARD 

(Give a clear and accurate description of the proposed work or use 
for which the appeal is made.) 

To erect 6 single family dwellings as per plan on file in the building 
inspection, on lots 41’0 x 100'-0 - 5000 Blk Cathedral Avenue N.W. 
Part of lot 872 in Square 1439. 

Submit plats drawn to scale, showing the boundaries and dimensions 
of the lot; dimensions of the existing buildings and accessory buildings, 
and plans and elevations of proposed buildings to be erected or altered 
in sufficient detail to an understanding of the problem. State the existing 
and intended use of such building or part of building; the number of fam¬ 
ilies or household units, if any, the building is designed to accommodate, 
and such other information as may be necessary to an understanding of the 
conditions which were the basis of the appeal. 

Single Family dwellings as per plans filed for permit with the 
building inspector's office. 

Give names and addresses of owners of all abutting property: 

Lloyd P. & Lois N. Salyer (lot 872); Mary Grace & Helen Delaney, 5010 
Cathedral Ave. N.W. (lot 867); Jerome S< Murray & J. Daniel Weitzman 
(lot 873) 1311 - Allison St. N.E. 

To Be Notified of Appeal: (Signature) Lloyd P. Salyer (of owner) 

(Name) Lloyd P. Salyer * * * 
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EXHIBIT 13 


March 26, 1956 

Mr. Frank M. Doyle, 

927 - 15th St. N.W. 

Washington, D.C. 

Dear Sir: 

The Board of Zoning Adjustment on March 22, 1956, denied your 
request for a rehearing of the appeal of Lloyd P. Salyer for a variance 
from the minimum lot area and lot width requirements of Interim Section 
XVTII (a) to permit erection of six dwellings in the 5000 block of Cathe¬ 
dral Avenue, N.W., part of lot 872, square 1439. The Board also 
denied a request for an amendment to its order to provide five dwellings 
in lieu of the six originally requested. 

Yours very truly, 

BOARD OF ZONING ADJUSTMENT 
By _ 


W. E. Chase, 
Executive Officer. 



